Submission to the Public Sector Equality Duty Review Call for Evidence
Coalition for Racial Equality and Rights, April 2013

The Coalition for Racial Equality and Rights (CRER) welcomes the opportunity to contribute evidence to the Public Sector Equality Duty Review.
1. Background
1.1 CRER is a Scottish anti-racist organisation which aims to advance work on social, economic and political issues from a race perspective. Further information about the organisation can be accessed on our website: http://www.crer.org.uk 
Our approach to tackling inequality and promoting racial justice focuses on structural inequalities and institutional discrimination. For this reason, the Public Sector Equality Duties (both in their previous and current incarnations) are of vital importance to our work.
1.2 CRER, in conjunction with 19 other prominent Scottish equality organisations, extended a meeting invitation to the Review Steering Group via a letter to Chairperson Rob Hayward OBE in early March 2013 (attached as Appendix 1). CRER was subsequently amongst the organisations invited to attend the roundtable event held by the Review Team in Edinburgh on 16th April. This written submission builds upon and provides additions to the points indicated during the roundtable.
2. Concerns regarding the Review process
2.1 CRER shares concerns consistently raised by others including the Scottish and Welsh Governments, the Equality and Diversity Forum and other organisations based in England and Wales that the Review is extremely premature and cannot therefore reach a reliable conclusion regarding the operation of the General Duty or English Specific Duties. 
The Scottish Specific Duties have only been in place since the end of May 2012, EHRC guidance was not issued until January 2013 and the first publication date (for Equality Outcomes and Mainstreaming Reports) is 30th April 2013. We would strongly argue that an accurate assessment of the performance on the General Duty in Scotland is not possible without reference to practical implementation through the Specific Duties. The purpose of the Specific Duties is to provide focus and transparency to how the General Duty operates, and effective work towards fulfilling the Specific Duties can be viewed as an indicator of compliance with the General Duty.
This early timing will also impact the quality of evidence available to the Review Team. We anticipate that available information (both through desk based research and through the Call for Evidence) might relate more to the previous Race, Gender and Disability Duties than the new Duties. Whilst there are lessons to be learned from past experience, there are indications that some Public Sector Bodies are using the new Duties as a platform from which to revitalise their approach to equalities (more detail is provided on this at the following sections). These efforts are likely to be in their early stages and so may offer a skewed view of practical implementation.
We believe that assessment of the Duties should be carried out after they have time to embed across Britain, allowing comparison between the three nations (where Specific Duties contain distinctly differing levels of obligation) and with those organisations subject only to the General Duty. The minimal benefits in highlighting current poor or good practice offered by the current Review do not represent efficient use of public resources.
2.2 We also share criticisms of the objectivity of the Review itself. Whilst we do not doubt the professional commitment of the Review Team itself or the personal integrity of Review Steering Group members, several causes for concern remain. 
The Review Steering Group membership primarily consists of individuals with Public Sector or political interests, leaving very little room for the voice of those whom the Duties are intended to benefit. This can only be interpreted as a deliberate attempt by the Home Office to affect the overall outcome of the review by ensuring that Public Sector voices are higher on the agenda.
Furthermore, the overall direction of travel on equality law in recent months has been negative. Hostile statements from senior politicians have exacerbated this, but of more concern is the outcome of reviews on equality law provisions on Third Party Harassment, the Statutory Questionnaire Process and the Power to Make General Recommendations. In each of these cases, consultation has shown overwhelming public support for these powers, with 70-80% in favour of retention. Despite this support and the reasoned arguments put forward by civil society and the legal sector, they have each been selected for abolition. The rationale put forward by Government in each case has been weak and biased in favour of business. This environment creates little confidence that the outcome of the Public Sector Equality Duty Review will be used objectively, regardless of its content.
2.3 Our final complaint around the Review process concerns accessibility of participation in the Review. In our view, a full public consultation should have been included in the remit of the Review from the outset. The Call for Evidence was announced at a late stage, offering little more than a month for responses to be submitted. The questions posed by the Call for Evidence were very tightly defined, making it difficult for relevant contributions to be put forward by bodies representing the interests of Protected Characteristic groups. 
The majority of Voluntary and Community Sector organisations would be unable to provide the paperwork based evidence required, and only the section on Costs and Benefits would be of relevance to most. As a result of both timescale and content, many organisations CRER has spoken to regarding this have indicated that they are excluded from contributing submissions to the Call for Evidence. 
This increases the likelihood that the results of the Call for Evidence will overwhelmingly reflect the interests of the Public Sector. We therefore suggest that the Review Team should give extra weight to those responses they receive from civil society in order to mitigate some of the impact of inaccessibility.

3. How Well Understood is the PSED and Guidance
3.1 Due to the aforementioned timescale issues, this question is difficult to answer. Another difficulty lies in the fact that Scottish guidance concerns the Scottish Specific Duties, which are not being assessed as part of the Review. 
Nevertheless, we can provide some initial views on understanding of the PSED in Scotland based on a range of informal discussions with Public Sector colleagues, and early sight of Equality Outcomes and Mainstreaming Reports. Although these as requirements of the Scottish Specific Duties, the role of the Specific Duties in implementing the General Duty makes this information relevant to the Review.
3.2 At this point, we believe that understanding varies widely from organisation to organisation, and within organisations. Outcomes drafted so far show that whilst some organisations have fulfilled the requirements properly, others may have misinterpreted certain elements of the guidance. The definition of an Equality Outcome seems to be a particular stumbling block for some. Equality Outcomes should refer to the change an organisation wants to see, which is made very clear in the guidance. However, many still tend to focus on outputs, actions or processes. 
Only a small number of Equality Outcomes have been published in advance of the 30th April 2013 publication date, making it too early to draw conclusions or to select the most illustrative examples. CRER has not accessed all of the available documents, although some targeted analysis will be undertaken after the publication date. Examples of which we are currently aware which may be of use to the Review Team include:
· NHS Grampian’s published final Equality Outcomes (which read primarily as a Mainstreaming Report but do not include this in the title) list only broad priority areas of work as Outcomes, failing to meet the definition set out in the guidance; accessible from http://www.hi-netgrampian.org/hinet/file/8079/NHSG_Equality_Outcomes_2013_2017.pdf
· Drafts and published documents from a range of institutions which rely heavily on genric action statements purporting to cover all Protected Characteristics and do not sufficiently meet the definition of an Outcome, for example “Any issues regarding equality in relation to a Protected Characteristic will be identified and actions put in place to address these”
· Many drafting processes of which we are aware have not sufficiently met the requirement for involvement, seeking comments from Protected Characteristic groups only after a full draft is completed and/or failing to build the results of involvement into the final draft
· Not all of the drafts produced reflect all three of the needs set out in the General Duty, with elimination of discrimination being the most frequently addressed and fostering good relations the least frequently addressed
In some cases this may be wilful misinterpretation – organisations may want to maintain their own preferred approach and there may be a fear that Outcomes, as overarching ambitions which should nevertheless be achievable and measurable, will be difficult to monitor and evaluate. However, where the guidance is followed properly, it is encouraging organisations to think about measurement in advance and build ways to measure outcomes into practical implementation. This makes a positive impact on organisational development and on service improvement.
3.3 In addition, some public authorities seem reluctant to move away from the scheme and action plan format utilised under the previous Duties, and the documents drafted by these organisations appear almost as schemes rebranded as Mainstreaming Reports and action plans rebranded as Equality Outcomes. 
3.4 In our view, the reasons for misinterpretation of guidance in Public Bodies lie largely in their own internal structures and processes rather than in deficiencies in the guidance (although the guidance arguably has room for improvement in some areas). A rushed approach to reading guidance is likely to be taken in many organisations due to the short timeframe from issue of technical guidance to publication date (less than four months in Scotland), workload issues or lack of dedicated equality staff. In other public bodies, bureaucratic processes and power dynamics may result in publication of poor documentation through lack of support or undue influence from senior staff with little understanding of the guidance or the wider equalities field. 
An example of this was given by an equalities lead working at a large Scottish Public Sector Body, who indicated in informal discussion with CRER staff that the organisation was able to make genuine change where others failed largely because senior staff had been instructed by management from the outset that their job was not to question the judgement of equalities leads but to listen to recommendations and help identify ways to make them work. 

4. What are the Costs and Benefits of the PSED
4.1 In our view, one particular benefit outweighs all possible costs; namely the role of PSED in combating institutional discrimination. The Public Sector Equality Duty, as a proactive measure which does not rely on individual legal action for enforcement, is the only element of the Equality Act that can effectively deal with structural and organisational causes of inequality and discrimination. This is especially important as the Public Sector organisations subject to the Duties are delivering essential services, are major employers and operate with public funding. The Duties provide a tool with which inequality in these functions can be exposed and rectified, as well as ensuring accountability for those who fail to use the Duties for this purpose. The ethical and human rights implications of weakening or removing this vital tool cannot be underestimated.
This is echoed by a recent Employment Tribunal case, Fraser V University College (22nd March 2013), which raised the point that institutional responsibility for discrimination is not a concept that exists in the general provisions of the Equality Act. It stated that individual cases only deal with an organisation’s vicarious liability for acts committed by its employees or others acting as its agents. 
This concept is also evident in conversations with Public Sector equality staff. At an Equality Mainstreaming conference held in March 2013, one Public Sector attendee stated that before it begun to take its previous Equality Duties seriously, their organisation was ‘sitting around waiting for someone to sue them’. Once they became more competent in fulfilling the Duties legal risks were lowered, creating benefits for all. 
4.2 The Duties also create a major benefit through increasing involvement of people with Protected Characteristics and those Voluntary and Community Sector organisations which represent their interests. The Scottish Specific Duties require this involvement, particularly around development of Equality Outcomes. Where involvement is being carried out successfully, Equality Outcomes will more effectively address needs. There are further positive impacts on relationships between the organisation and the communities it serves.
4.3 CRER believes that, although there are time and resource implications to fulfilling the Duties, all of these are mitigated by the benefits. Ensuring that services and employment opportunities genuinely meet needs is simply good business. Continuing areas of patchy compliance suggest that in many organisations, these business benefits would not be enough to ensure such activities are carried out. The added impetus and guidance provided by the Public Sector Equality Duties is therefore vital. 

5. How organisations are managing legal risk and ensuring compliance with the PSED
5.1 CRER has some understanding of how organisations are beginning to approach their obligations under the Duties. However, as the publication date for Equality Outcomes and Mainstreaming Reports falls after the deadline for submission, we cannot provide paper based examples as requested in the terms of the Call for Evidence. The following points draw on our overall experience in observing and working with the Public Sector in recent months. Where appropriate, specific instances are mentioned, although we cannot guarantee how effective these initiatives have been due to the short timescale involved.
5.2 Activities being undertaken to manage legal risk and ensure compliance include:
· Development or revitalisation of Equalities Working Groups aiming to look strategically at equalities issues across the organisation
· Improved practice in community consultation; for example in Central Scotland, three Local Authorities came together with emergency services, NHS and the local Equality Council to arrange community consultation events around Equality Outcomes)
· A development day aimed at engaging staff from Glasgow City Council and its arms length service provision partners, supported by EHRC, informed the first stages of development of Equality Outcomes in Glasgow
· Improvements in data collection and information sharing between local Public Sector bodies in some areas of Scotland to inform the evidence base for identifying Equality Outcomes and measuring progress
· A pilot project on integrated Equality and Human Rights Impact Assessment from EHRC Scotland and the Scottish Human Rights Commission with three of Scotland’s Public Bodies, which could provide a new model for the many organisations who have previously struggled to effectively implement EIA

5.3 Following the April publication date, we expect that many Scottish Public Bodies will identify improvements in practice which can be made to further progress the ongoing requirements of the Duties in areas such as evidence gathering, Equality Impact Assessment and community involvement. The Equality and Human Rights Commission in Scotland will also be undertaking a programme of work to assess compliance with the Duties, with publication expected in early June 2013 (review of publication) and September 2013 (review of compliance quality). 
5.4 If difficulties arise in assessing compliance in England, we would suggest that the comparative weakness of the English Specific Duties may be to blame. Arguably, Public Bodies would arguably agree that the principles within the General Duty are important as part of a public service ethos that aims not just to serve society but to operate as part of society. However, demonstrating due regard to the three ‘needs’ of the General Duty requires a clear, transparent approach with a standard to work towards; this standard is provided by the Specific Duties in each nation. CRER would argue that the robustness of the Specific Duties directly impacts compliance with the General Duty.
5.5 It should be noted that Voluntary and Community Sector organisations in Scotland are, in some cases, working to support the Public Sector in fulfilling its obligations. In 2012 CRER developed a briefing for Glasgow City Councillors on their responsibilities regarding equality law and particularly PSED, hoping to encourage them to use Equality Impact Assessments as part of their decision making processes and to take an active interest in the other areas covered by the Duties (Equality Outcomes, Mainstreaming, Equal Pay and Occupational Segregation and Procurement). CRER’s research on racist incident reporting in Scotland’s schools has been warmly received and we are aware of at least two major Public Bodies where this research has been drawn upon in their equality activities. With funding from the Scottish Government, we are also undertaking a programme of activities to encourage community organisations to use the Duties to challenge negative equality impacts. Part of this work includes a portal where documentation relating to the Specific Duties from bodies across Scotland can be accessed by the public. 
5.6 As part of CRER’s State of the Nation series of statistical research, a report is being prepared on race equality in employment in Scotland’s Public Sector. This is based on evidence from Freedom of Information requests focussing on the reporting requirements of the previous Public Sector Equality Duties regarding workforce composition. Unfortunately, the report will not be available in time for inclusion alongside this submission. Based on early indications from this research, we can say with some confidence that compliance with these elements of the previous Duties is extremely patchy in Scotland. Lack of a standard approach across Public Sector Bodies to the collection of employment monitoring data makes comparison and assessment of these issues at a local and national level difficult.
5.6 Whilst the timescale of the Call for Evidence precludes us from offering a considered sample of external evidence, we would suggest that the research carried out by Scotland based equalities consultant Wladyslaw Mejka on issues such as Equal Pay Statements may be of use to the Review Team. Summaries of this research can be found, along with opinion pieces of potential interest, on the ‘Equality – If Not Now, When?’ blog - http://equality-ifnotnow-when.blogspot.co.uk/ 

6. What changes, if any, would ensure better equality outcomes (e.g. legislative, administrative and/or enforcement changes)
6.1 In relation to the General Duty, CRER strongly believes that legislative change would be counterproductive. The potential impact of legislative change on Scotland’s ability to maintain its Specific Duties is of major concern to us.
6.2 In relation to the English Specific Duties, we would welcome a strengthening of these Duties. Non-devolved Public Bodies in Scotland are subject to the English Specific Duties and, in our view, the weakness of these Duties limits their use in challenging poor practice in the organisations bound by them.
6.3 Public Sector based colleagues have indicated that sector specific guidance would be of benefit. In the absence of sector specific guidance, we firmly believe that the approach taken by the EHRC in Scotland (where non-statutory guidance is broken down into elements including Equality Outcomes, Mainstreaming and Involvement) is helpful, provided organisations use the guidance properly. If sector specific guidance is to be developed, it would seem that sectoral bodies or regulators would be best placed to draft this, with support and endorsement from the EHRC. There must be quality assurance to any such guidance, as experience with the previous Duties suggests that some may otherwise be of poor quality. As mentioned previously, CRER believes there are some areas where guidance could be improved, however assessments of the quality of documentation will be needed before a range of recommendations can be solidly established. We also hold concerns that the emphasis on voluntary guidance as opposed to statutory codes of practice may be counterproductive.
6.4 A more holistic approach to implementation of the Duties would be welcome. For example, although the Scottish Government has indicated its support for the Duties, we believe a national Equality Strategy which sets out ways for Public Bodies to contribute to a central vision would be a practical way of increasing buy-in. Increased partnership working between Public Sector bodies and the Voluntary and Community sector would also contribute to holistic implementation.
6.5 Improvements in data collection and analysis are vital to create a robust evidence base for future work towards fulfilling the Duties. These improvements are required at national and local level. Our experience in using Freedom of Information requests to access equality data has shown that some Public Bodies are using insubstantial excuses around privacy and data protection to avoid collecting or releasing such data, even where this has been required under the previous Duties. Clear guidance from the appropriate authorities should be issued to allow this to be effectively challenged.
6.6 We hope that in due course, the EHRC will make more frequent use of its legal powers in enforcing compliance. Assessment, agreements, compliance notices and judicial review proceedings are rarely undertaken in Scotland. It will be difficult for the EHRC to do this effectively due to the cuts imposed on it. Nevertheless, it is essential that the EHRC takes decisive enforcement action, both in the public interest and to demonstrate the consequences of non-compliance. 

7. Conclusion 
7.1 The development of the current Public Sector Equality Duties was part of a five year process of inclusive and considered work to streamline Britain’s equality legislation, culminating in the democratic legislative process which enacted the Equality Act 2010. It will take longer still for the full impact of the General Public Sector Equality Duty contained in that Act to be felt. Despite reassurances that the current Review aims only to identify trends in practice and opportunities for improvement, no assurances have been given as to the protection of the Duties – indeed, the Review Steering Group are free to make any conclusions they deem relevant. As previously stated, serious concerns remain that the Duties may be weakened following this Review under the guise of removing legislative burdens. 
[bookmark: _GoBack]7.2 In light of this, CRER strongly urges the Review Steering Group to concentrate its efforts on publicising good practice and identifying areas for improvement. If this approach is taken, the Public Sector Equality Review has the potential to positively impact the embedding of equality across Britain’s Public Services.
