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Introduction

The Christian Institute is a non-denominational charity established for the promotion of the Christian faith in the UK and elsewhere. We have more than 30,000 supporters throughout the United Kingdom, including around 3,800 churches and church ministers from almost all the Christian denominations.
The Christian Institute seeks to assist the work of churches and Christian charities, through providing guidance on the law in publications and conferences, and in funding important court cases for religious liberty. We are regularly involved in advising churches and other Christian bodies on equality law, including situations where the public sector equality duty (PSED) has impacted on their legitimate activities.
Legal basis for our concerns
The PSED in section 149 of the Equality Act 2010 requires public bodies to have due regard to the need to eliminate discrimination, advance equality of opportunity and foster good relations between different people when carrying out their activities.

Sub-section (5) of section 149 states that:

“Having due regard to the need to foster good relations between persons who share a relevant protected characteristic and persons who do not share it involves having due regard, in particular, to the need to -  

a) tackle prejudice, and

b) promote understanding”

The PSED is framed not in terms of prohibiting discrimination but in terms of promoting a vision of equality. The obligation is to “have due regard”, which means that a public authority is not necessarily bound to act in any particular manner. However, if it fails to have regard to a matter set out in section 149, then clearly it could be subjected by an interested person to judicial review proceedings.
Equally, the duty to “have due regard”, combined with the positive – as opposed to prohibitory – way that duty is framed, means that a public authority may use the terms of the PSED to advance its own vision of equality, which may owe more to its political ideology than any proper regard to the law or public opinion.
Sub-section (6) of section 149 states:

“Compliance with the duties in this section may involve treating some persons more favourably than others; but that is not to be taken as permitting conduct that would otherwise be prohibited by or under this Act”.

In other words, a public body cannot so advance its duties under section 149 that its actions then discriminate unlawfully on the grounds of other protected characteristics.

However, the problem with this is twofold. First, it fails to take account of the fact that not all protected characteristics enjoy the same status. Secondly, the PSED can be used to limit rights under the European Convention on Human Rights.
Not all equal status
Not all protected characteristics carry the same weight. Some protected characteristics such as sex, race and sexual orientation are deemed by the Strasbourg court to be ‘suspect’ categories, meaning that particularly weighty reasons are required to limit those rights. Other characteristics, such as religion or belief, do not universally enjoy that same status. This means that in situations where there is a conflict – or trade off – between, say, sexual orientation rights and religious rights, the former invariably takes precedence. 
This priority was upheld by the European Court of Human Rights in its January 2013 decision in the case of Lillian Ladele, a registrar from Islington, who was designated as a civil partnership registrar against her will. In upholding the judgment of the Court of Appeal that Islington Council had not discriminated unlawfully against Miss Ladele on grounds of her religion, the Strasbourg court held that: 

105. The Court of Appeal held in this case that the aim pursued by the local authority was to provide a service which was not merely effective in terms of practicality and efficiency, but also one which complied with the overarching policy of being ‘an employer and a public authority wholly committed to the promotion of equal opportunities and to requiring all its employees to act in a way which does not discriminate against others.’ … [I]t is evident that the aim pursued by the local authority was legitimate. [emphasis added]
106. It remains to be determined whether the means used to pursue this aim were proportionate. The Court takes into account that the consequences for the applicant were serious: given the strength of her religious conviction, she considered that she had no choice but to face disciplinary action rather than be designated a civil partnership registrar and, ultimately, she lost her job. Furthermore, it cannot be said that, when she entered into her contract of employment, the applicant specifically waived her right to manifest her religious belief by objecting to participating in the creation of civil partnerships, since this requirement was introduced by her employer at a later date. On the other hand, however, the local authority’s policy aimed to secure the rights of others which are also protected under the Convention. The Court generally allows the national authorities a wide margin of appreciation when it comes to striking a balance between competing Convention rights.
 In all the circumstances, the Court does not consider that the national authorities, that is the local authority employer which brought the disciplinary proceedings and also the domestic courts which rejected the applicant’s discrimination claim, exceeded the margin of appreciation available to them.”

The effect of this on the application of the PSED is that greater infringement of religion or belief rights is permissible than is the case for other protected characteristics, such as sexual orientation. In other words, the PSED allows public authorities a wider margin in which to promote particular rights, such as gay and lesbian rights, without being held to discriminate unlawfully against other groups, such as those who conscientiously object on the grounds of their religion or belief. The corollary of this is that there is a limit to which public authorities can promote the rights of many religious causes before which they may be said to be discriminating unlawfully on the grounds of other protected characteristics. In short, the PSED has wide scope to be used by public authorities in promoting some causes, but more limited scope in advancing others.
The second problem with sub-section (6) of section 149 is that it can prescribe established European Convention rights, and so can be used as a means to limit those rights. This is demonstrated by the following recent High Court case.
London bus advert case
In the case of Core Issues Trust .v Transport for London 
, Lang J upheld the Convention compatibility of a ban on a bus advertisement which referred to the possibility of individuals being “ex-gay” or “post-gay”. This advertisement had been sponsored by Christian groups for display on London buses and was seen to be a response to a previous bus advertising campaign sponsored by Stonewall to the effect that “Some people are gay. Get over it!” and to an advert run by the British Humanist Association which stated “There’s probably no God.”  
The Trust submitted that Transport for London (“TfL”) had abused its statutory powers for an improper reason. They argued that the real reason that TfL banned the advertisement was because the Mayor of London disagreed with the views expressed and considered that the advertisement would affect his prospects of re-election. The Mayoral election was on 3 May 2012 and this episode occurred during the election campaign. 

The judge found that TfL’s decision to exclude the Trust’s advertisement was “inconsistent and partial, in the light of its willingness to display the British Humanist Association and Stonewall advertisements”.
  However, the judge upheld the Convention compatibility of the ban of the Christian advertisement, notwithstanding a decision-making process by TfL which was found to have been procedurally unfair and in breach of TfL’s own procedures in that TfL failed to consider the relevant issues (including impact upon the claimants’ Convention rights) before coming to its decision. The judge considered that the advertisement was liable to encourage homophobic views
 and that TfL would be acting in breach of its public sector equality duty under section 149 of the Equality Act 2010 if it had allowed the advertisement to appear on its buses.
  
In the whole circumstances, the judge considered that TfL’s refusal to display the advertisement was justified and proportionate, in furtherance of the legitimate aim of protecting the rights of others.  It was therefore said not to be in breach of the claimants’ rights to free expression under Article 10 ECHR.   The claimants’ rights to freedom of thought, conscience and religion under Article 9 were said not even to be engaged.
 
The case highlights how the public sector equality duty provides a legal basis for public authorities to pursue their own partisan agendas. TfL sought to justify the Stonewall advertisement on the grounds that it furthered TfL’s objectives under the public sector equality duty. Perversely, it sought to ban the Core Issues Trust advertisement under the terms of the very same duty. 

Access to publicly owned facilities
In April 2012 it was reported that Norwich City Council told a Norwich church that it could no longer use a local authority owned community centre for the church’s Sunday services or continue to have a weekly outreach stall at the local market because it disagreed with a leaflet criticising the Islamic faith written by the church’s pastor.
 
The council made its decision under the terms of the PSED. It did so despite the fact the leaflet in question had been investigated by police, who found no laws had been broken. 
In a comment to a local newspaper on 14 April last year, a spokesman for Norwich City Council commented:
“Although the police advised that no criminal offence had been committed, we have a duty under the Equality Act 2010 to foster good relations between people of all backgrounds and religions. By allowing premises owned by the council to be used by an organisation publishing such material, we would be failing in that duty.”

It was also reported that a police spokesman confirmed a complaint had been received from a member of the public regarding leaflets that were distributed but, following discussions with the Council, the force’s diversity team and CPS, it was “deemed that no offences were carried out”.

Although the church had met in the community centre for some 17 years previously, it has since been unable to use the hall. The church has not been able to appeal the decision of the Council.
Central to such cases is the question of the extent to which exceptions or exemptions in the Equality Act for private bodies bind the actions of a public authority. For example, a church is within its rights under exceptions in the Equality Act 2010 to discriminate in certain circumstances on the grounds of sexual orientation and religion or belief (see schedule 23 to the Act in terms of service provision or schedule 9 in relation to employment practices). However, to what extent can a public authority, having regard to its duties under section 149 of the Act, refuse access to public facilities by that religious organisation in order to ‘tackle prejudice’(mindful of the beliefs being advanced by that organisation)? Certainly, there are no exceptions in the Equality Act allowing a public authority to discriminate on the grounds of, say, sexual orientation or religion or belief even if a religious body such as a church has that right.
Foster carers
This problem was highlighted by the High Court in a case heard before the PSED had come into effect. The case involved a Christian couple, Mr and Mrs Johns, who were prevented by Derby City Council from fostering.
 The High Court identified the problem which can arise where there is an exemption to the section 29 prohibition on discrimination for the benefit of a private party but there is no similar exemption in favour of the public authority or from the public sector equality duty: 

“The prohibition on discrimination in the provision of goods and services contained in section 29 of the 2010 Act exempts the provider of foster and other forms of home care from its operation: see Schedule 3 paragraph 15. But there is no similar exemption in favour of the public authority or from the public sector equality duty imposed on public authorities by section 149 of the 2010 Act. The exemption given by paragraph 15 of Schedule 3 to the duty in section 29 means that a provider of home care is not subject to the prohibition on discrimination and, for example, as indicated in the Statutory Guidance, a Muslim family could agree to foster only Muslim children…Seemingly, this gives rise to what might be seen as a difficulty. For if the carer is allowed to agree only to foster on a ground that would otherwise be discriminatory, but the public authority is not allowed to discriminate in its provision of services, it is difficult to see how the former can be permissible without the latter, unless paragraph 15 is only to bite where no public authority is involved and the fostering agency is a private body. However, we need not explore this any further, for nothing in the present case turns on it.”

Although the courts have identified the problem, they have not answered it but raised the question whether the exemption for the private citizen still operates. This means that the PSED can have an impact, narrowing the scope of equality law beyond that which was originally intended by Parliament. This is because the PSED reserves too much discretion to public authorities to positively advance an agenda and thereby negate the effectiveness of legitimate exceptions.
Distorting the role of regulators
In November 2012, the Office of the Scottish Charity Regulator (OSCR) published its Consultation on Equality Strategy. The Institute responded to that consultation, drawing out its concerns. 

We were surprised by the wording in the draft document which states:

“Depending on circumstances, we may also find that, even where discrimination by a charity is lawful in terms of equality legislation, it may constitute misconduct on the part of trustees or cause it to fail the charity test. This may occur for instance where a charity’s purposes require it to meet a higher standard than the legal minimum.”

Clearly, if a charity’s purposes require a higher standard that the legal minimum, OSCR might well have reason to intervene. But then it is surely and simply a case of whether the trustees are acting within their charitable objects. Conversely, under the Equality Strategy, OSCR seeks to claim carte blanche discretion to decide whether a charity’s activities or purposes are ‘harmful’ to the public, allowing the regulator to apply the benefit versus harm test (which is set out in Scottish charities law) to the exclusion of proper exemptions in the Equality Act.  This distortion of the law is because OSCR is seeking to reconcile so many different (even conflicting) positive obligations placed on it as a regulator. One such duty emphasised in the Equality Strategy document is the Public Sector Equality Duty.

It is submitted that the fact a particular form or act of discrimination is lawful under the terms of the Equality Act should be conclusive regarding Parliament’s intentions in this matter. This is because Parliament has decided that such exceptions are necessary to balance conflicting rights and freedoms, all of which are protected under the European Convention on Human Rights, to ensure that equality law is compliant with human rights. This means, for example, that a church may be discriminating on the grounds of an otherwise protected characteristic but that would not be unlawful.
Churches, Christians and public authorities
The Christian Institute regularly advises churches, Christian charities and individual Christians in relation to their rights under equality law. Many such charities enter into agreements at some point with public authorities. Some examples of cases in which we have given advice include:
· A church in Scotland applied for a local authority grant in relation to extending its premises.  The church used its building for many local community activities and was very active in supporting the community. However, the church did not permit its premises to be used if it meant promoting beliefs contrary to the church’s doctrine or the Christian faith at large. This meant that it did not allow non-Christian faith groups to hire the premises or groups promoting a view of sexual ethics at variance with the traditional, orthodox beliefs of the church. The local authority questioned whether it could therefore award the grant to the church, even though the church was entitled to discriminate under the terms of the Equality Act 2010.
· A volunteer chaplain working for Strathclyde Police lost his role with the force in 2012 after he published on his private blog that he disagreed with same-sex marriage. A spokesman for Strathclyde Police issued a statement to the press: “Whilst the force wholly respects the Rev Ross’s and, indeed any employees’ personally held political and religious beliefs, such views cannot be expressed publicly if representing the force, as it is by law an apolitical organisation with firmly embedded policies which embrace diversity and equality”.
 

· Our legal department has advised several school teachers who have been put under pressure to positively teach about same-sex relationships because their schools viewed it as their duty under equality law to do so. They did so without any proper regard to the conscientiously-held Christian beliefs of their employees. In one case, a school teacher was told that it will soon be the law to promote gay relationships. This was told to her by her head teacher in 2009 after the last Government announced its intention to introduce a single equality duty in its forthcoming Equality Bill.
Pervasive effect
The PSED is extremely pervasive. It can have unintended consequences in the light of changes in other legislation. An excellent example of this is in the case of the Marriage (Same Sex Couples) Bill which is currently going through Parliament. Two leading barristers, Aidan O’Neill QC and John Bowers QC, have highlighted how the PSED could be used by public authorities to punish those who disagree with a change in the definition of marriage.

In advice which has already been disclosed by Coalition for Marriage to the Government Equalities Office and which has also been sent to the Joint Committee on Human Rights, Mr O’Neill states that public authorities could use the PSED to justify restricting access to public services, facilities or employment because of an organisation or individual’s beliefs about marriage in the following situations:

· dismissing an NHS chaplain who in his role as vicar of a local parish church preaches the uniqueness of traditional marriage in a sermon.

· terminating the use by a church of a local authority community centre because the church does not solemnise same-sex marriages.

· the possibility that marriage licensing authorities refuse to register church premises for the solemnisation of opposite-sex marriages because the church does not want to be licensed for same-sex marriages.

· refusing prospective foster carer applications because the applicants believe marriage can only be between a man and a woman.

In a similar manner, Mr Bowers has highlighted the pervasive impact of the PSED with regard to schools if marriage is redefined. He says the PSED could be used:

· to require a teacher to teach material promoting gay rights, to which he has a conscientious objection, and disciplining him if he refuses.

· to prevent schools promoting traditional marriage without doing so similarly in relation to same-sex marriage.

· to provide a legitimate basis for schools to endorse same-sex marriage as part of the curriculum, should they choose to do so.
Conclusion

The PSED has put a tool into the hands of public authorities which few are well equipped to use responsibly. 
Problems arise because the PSED is framed in terms of a positive duty. Conversely, the law is traditionally framed in terms of desisting from negative behaviour. It is much simpler to define conduct which must be avoided. But a positive duty – particularly one framed in terms of a duty to ‘have regard’ – creates discretion. It then becomes a matter of judgment and opinion how and when that duty should be exercised. It is impossible to define that duty within clear parameters in the same way it is possible to do with a prohibition against discrimination. When can a public authority be sure it is having sufficient due regard? At worst, it allows discrimination law to be used by the most politically correct in a hostile rather than defensive way: to be used as a sword rather than as a shield to protect.
It is surely no surprise that we have seen the PSED being used as a tool to enforce disagreement and interfere with legitimate free speech. This should not happen in a modern liberal democracy. The terms of the PSED mean that public services are politicised for partisan reasons.
Combined with this is the concern that the wrongful exercise of the PSED cannot easily be challenged. Under section 156 of the Equality Act, a failure in the performance of the PSED can only be challenged in public law proceedings. However, judicial review by its nature is expensive and time consuming. It is conducted only in the High Court and does not confer a private law remedy, such as a right to damages. It is therefore beyond the ability of many people who are victims of the wrongful use of the PSED to challenge public authorities.
In conclusion, we believe that the creation of a single equality duty for the public sector has created tools for authoritarian minded public authorities to pursue their own agendas in ways which would otherwise infringe the rights of citizens and religious bodies. We would call on the Government to conclude its review of the PSED by returning the law to how it was before the passing of the 2010 Act. It may be sensible for public authorities to be subject to an equality duty in the case of some protected characteristics such as race, sex and disability, but experience has shown that applying this duty to all protected characteristics – particularly where there are conflicting grounds – has given powers to the State to control freedom of expression and freedom of thought, conscience and belief but without recourse to the criminal law, with all the tests, procedures, checks and accountability which accompany the latter. 
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