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About this Call for Evidence
On 15 May 2012, the Home Secretary announced a review of the public sector Equality Duty (hereafter the Equality Duty) as part of the outcome of the Red Tape Challenge spotlight on equalities. 

The review is particularly focusing on the following key themes:

· how well understood is the Equality Duty and guidance;

· what are the costs and benefits of the Equality Duty;

· how organisations are managing legal risk and ensuring compliance with the Equality Duty; 

· what changes, if any, would ensure better equality outcomes (e.g. legislative, administrative and/or enforcement changes).
The Review Steering group has issued a Call for Evidence requesting evidence about how the Equality Duty works that relates to any or all of the above points.
About Age UK 

Age UK is a charity and a social enterprise driven by the needs and aspirations of people in later life. Our vision is a world in which older people flourish. Our mission is to improve the lives of older people, wherever they live. 

We are a registered charity in the United Kingdom, formed in April 2010 as the new force combining Help the Aged and Age Concern. We have almost 120 years of combined history to draw on, bringing together talents, services and solutions to enrich the lives of people in later life. 

Age UK provides information and advice to around 6 million people each year, runs public and parliamentary campaigns, provides training, and funds research exclusively focused on later life. We support and assist a network of 170 local Age UKs throughout England; the Age UK family also includes Age Scotland, Age Cymru and Age NI. The response to this consultation focuses on how the Equality Duty is operating in England only. 
Key points and recommendations 

· By requiring public bodies to systematically examine the impact of their policies and practices on older people, the Equality Duty can help them to rise to the challenges posed by our ageing society and to better harness the resources that older people offer our communities.  
· The Equality Duty requirement to have due regard for the need to eliminate unlawful discrimination should prompt public bodies to systematically review their policies and practices. This process will assist them to mitigate the risk of legal challenge under the age discrimination provisions. 
· By providing a framework for transparency and accountability, the Equality Duty can help public bodies ensure good relations between the generations; a particular challenge in this period of austerity.  
· While too early to identify clear outcomes brought about by the Equality Duty, relevant research and initial feedback has clearly shown that the equality objective setting process is driving improvements in the decision-making framework. These improvements are necessary to achieve greater equality for marginalised groups.
· In order to better equip public bodies to realise the potential of the Equality Duty improvements could be made in the following three areas:

· Leadership from senior figures highlighting the importance of the Duty, rather than categorising it as a bureaucratic irrelevance
· Support and Guidance, in particular we want to see the EHRC publishing a statutory Code of Practice.
· Involving those with protected characteristics.
1. Introduction

The Equality Duty is the cornerstone of the Equality Act 2010 and is strongly supported by Age UK. It has its origins in the race equality duty that was recommended by the Macpherson Report published in 1998 following the murder of Stephen Lawrence.  This was designed to address the systematic disadvantage experienced by those from black and ethnic minority communities as a result of institutional racism. Many of the instances of poor treatment and blatant age discrimination that older people experience today, for example in our hospitals, can be seen in a similar light; as the result of institutional ageism and it is our view that the Equality Duty must remain in place to ensure that it is effectively tackled. 
Given that the Equality Duty in its present form has been in force only since April 2011, we strongly feel that the timing of this review is premature and that insufficient evidence is currently available to effectively evaluate its outcomes. As age is one of the new protected characteristics to be covered by the Equality Duty it is not possible to draw on evidence of the impact of previous equality duties, as it is for the characteristics of race, gender and disability. To better inform our response Age UK has therefore surveyed all local authorities in England to assess how they have complied with the specific duty requirement set and publish equality objectives.  We have also analysed experience from similar legislation already in force in other jurisdictions.
2. The importance of the Equality Duty 
Responding to the challenges and opportunities of our ageing society
There are 10.3 million people aged 65 or over in the UK and over 1.4 million people are aged 85 or over.
 The number of people aged 65 + is projected to rise by nearly 50% (48.7%) in the next 20 years to over 16 million. The proportion of people aged 65+ will rise from 17.2% currently to 22.4% in 2032.
  The number of people over 85 in the UK is predicted to double in the next 20 years and nearly treble in the next 30.
 
The older population is also more diverse than ever before and will become more so: 
· Research published in 2010 estimated that by 2051 there will be 7.4 million black and minority ethnic people over the age of 50 living in England and Wales, compared with 1.7 million in 2007.
 
· Over two-thirds (69 per cent) of people aged 85 and over in the UK have a disability or limiting long-standing illness.
 
· While there are no official statistics for the number of lesbian, gay and bisexual (LGB) people in the UK, let alone the number of LGB older people, based on the estimate that LGB people comprise roughly 6 per cent of the UK population, we can assume that there are at least 600,000 older LGB people currently living in the UK.
A recent report from the House of Lords Select Committee on Public Services and Demographic Change concluded that the Government is woefully underprepared to meet the challenges posed by our ageing society.
 By requiring public bodies to systematically examine the impact of their policies and practices on older people, the Equality Duty can help them to meet the challenges posed by our ageing and increasingly diverse society.  It should also assist them to harness the hugely valuable resource that older people offer our society – as employees, volunteers, carers, parents and grandparents, elected representatives and in many other roles.
Tackling age discrimination 
Essential to realising the potential of the older population is tackling the persistent and pervasive effects of the age discrimination that is a major obstacle in many older people’s lives. Analysis of 2008 data from the European Social Survey found that, across Europe, age discrimination is the most widely experienced form of discrimination for every age group. Sixty-four per cent of respondents from the UK saw age discrimination as a very or quite serious issue.

Within the public sector age discrimination may be apparent in frontline practice. For example social care needs assessments routinely collect less comprehensive information about older people compared with other groups.
 Or it may only be detectable in the outcomes that services achieve – for example, in cancer care – where success rates for people over 75 have not improved over the last decade and are much lower than in comparable countries.
 We believe that rather than creating an additional bureaucratic burden the Equality Duty requirement for public bodies to have due regard to the need to eliminate unlawful discrimination will in fact assist them to manage legal risk. If public bodies seek to demonstrate due regard by systematically reviewing their policies and practices to identify and remove harmful age discrimination, this will significantly reduce the risk of legal challenge under the ban on age discrimination  in employment, goods or services. 
Under the Equality Act, service providers can discriminate on the grounds of age where this can be demonstrated to be a proportionate means of achieving a legitimate aim. The Equality Duty requirements can help public bodies reduce the risk of legal challenge under the ban by helping them to identify legitimate aims. For example, a local authority that had recognised that older people in its area experience unequal access to exercise facilities and published an equality objective to address this would be able to rely on this as a legitimate aim to justify providing dance classes targeted at older people.  
Ensuring good relations in difficult times

Actively encouraging good relations between generations is a key lever in building a society where older people are treated fairly. An absence of good relations between different age groups can have wide-ranging and damaging effects. The most commonly noted is that fear and mistrust can grow up between different age groups. In some areas, older people report (often misplaced) fear of crime perpetrated by younger people, which prevents them from going out, causing them to become isolated and lonely. The corollary of this is that younger people feel that older people have negative attitudes towards them and characterise their behaviour as malign when it is not. Although perhaps somewhat overlooked in discussions about the role of the Equality Duty, we believe that its potential to provide a framework for evaluating and balance the rights of different groups is crucial. 
Furthermore at a time when all public bodies are facing difficult financial decisions, the Equality Duty also offers an invaluable tool to help them ensure that choices they make do not disproportionately impact on some of the most disadvantaged groups in our society.
2. Effectiveness of the Equality Duty
The Equality Duty has been in force only since April 2011 so it is very difficult to assess its impact at this early stage. This is particularly so in relation to age, as it is not one of the characteristics previously subject to an equality duty and moreover the ban on age discrimination in the provision of goods and services, discussed above, came into effect only in October 2012.
Given the difficulties of assessing the effectiveness of the Equality Duty at this stage it is instructive to draw on the experience of Northern Ireland where the comparable section 75 duty brought in by the Northern Ireland Act 1998 has been in force since 2000. The Equality Commission for Northern Ireland carried out an evaluation of Section 75 that was published in 2008.
 This concluded that section 75 has resulted in ‘more informed and evidence-based policy that reflects the needs of individuals, in terms of equality of opportunity and good relations. Effective consultation has been a particular success, giving rise to an inclusive policymaking process.’

The report also stated that it believes that Section 75 ‘has effected substantial cultural change within the public sector, in a way that has brought equality of opportunity centre stage in the development of public policy. Public authorities recognise their role in the promotion of equality of opportunity and good relations and give much greater consideration to the impact of their policies on equality of opportunity and good relations.’

Another source that is informative in looking at the effectiveness of the Equality Duty is the evaluation of the NHS Equality Delivery System (EDS). The EDS was introduced in 2011 to assist NHS organisations to comply with the requirements of the Equality Duty.  While concluding that it was ‘too early to evidence any real change in access, experience or health outcomes for local interests’ the report concluded that ‘The biggest impact that EDS implementation has had to date has been to strengthen equality processes such as improving engagement mechanisms, prioritisation of equality issues, identifying gaps in equality data and better partnership working around equality and engagement. The EDS has provided NHS organisations with a framework in which to do this in a robust and meaningful way.’

The conclusions of both these reports are unequivocal in their support for the accountability and transparency that equality duties offer by providing a framework for decision making. Without such a framework, progress towards greater equality for marginalised groups would be seriously impeded.   
Setting equality objectives 
The Equality Duty includes a specific requirement to set equality objectives, which is intended to help public bodies to focus on addressing the most serious inequalities relevant to their work. As age is one of the new protected characteristics to be covered by the Equality Duty, Age UK recently surveyed all local authorities in England to get assess how they were complying with the duty and to get some indication of the type of objectives being set. 

Some headline findings from this exercise were that:

· 93% (141/152) of local authorities examined had published one or more equality objectives on their website whilst 7% (11/152) had not. 

· Although it is not a requirement of the Equality Duty to publish an objective for each protected characteristic, 94 local authorities (67%) did publish objectives specifically referring to one or more protected characteristics. Of these, 83 (88%) published objectives specifically referring to age, making age the most commonly referred to characteristic. 

· The majority of these objectives specifically referring to age refer to younger people (74/83) rather than older people (42/83).  
This data which was collected over a period from November 2012-March 2013 is more encouraging than the findings of the Equality and Human Rights Commission (EHRC) survey of public authorities published in December 2012. The EHRC’s research showed that as at April 2012, only approximately half the public authorities in England were fulfilling the Equality Duty requirement to publish equality information on their staff and service users, although many more were partially meeting this new requirement and were continuing to publish and update their equality information.

Although it is too early to identify outcomes achieved as a result of setting objectives our survey did quite clearly reveal examples of the process leading to improved engagement with equality groups. For example we learnt that the London Borough of Bexley set up a Single Equalities Panel in 2011 to advise the Council on the Equality Duty, on which Age UK Bexley was invited to sit. In response to feedback submitted via the panel the local authority has rewritten its Ageing Well Peer Review action plan to make it more user-friendly and action-focused.  
Managing legal risk

We firmly believe that when the Equality Duty is working well it will mitigate the risk of litigation rather than provoking it.  The construction of the Equality Duty, employing as it does the well-established legal concept of ‘due regard’, means that as long as public bodies can clearly demonstrate that they have consider the potential impact of their decisions on groups protected by the duty, and taken reasonable steps to mitigate any detrimental effects, then they will be deemed to have met its requirements. 
Furthermore, it is important to remember that the Equality Duty is firmly rooted in the principle of proportionality. Our assessment of the early case law is that it should provide reassurance for public bodies that meeting the due regard test is not being interpreted by the courts as being unduly burdensome. 
4. How could the Equality Duty be improved 
Age UK is a member of the Equality and Diversity Forum and has been represented on the working group established by the Forum to formulate its response to this review, As such we fully endorse the Forum’s response to this Call for Evidence and the recommendations it includes for strengthening the Equality Duty. In particular we feel that improvements could be made in the following three areas:
· Leadership: The key thing that would make a difference in implementation of the Equality Duty is consistently strong leadership from senior managers within public bodies and politicians. The effectiveness of the Equality Duty risks being seriously undermined by statements from senior politicians that have characterised equality legislation as ‘red tape’. Those in leadership roles must make clear that they support the Equality Duty as a key lever for improving outcomes across public services rather than labelling it as a bureaucratic burden.  
· Support and Guidance: In order to better communicate the purpose of the Equality Duty and give more detailed guidance on what is required to meet the test of ‘due regard’ we would urge the Government to permit the EHRC to publish a Public Sector Equality Duty Statutory Code of Practice. The lack of such guidance on which public bodies can rely is currently creating something of a vacuum and may actually be causing public bodies to undertake disproportionate levels of data collection and analysis because they do not fully understand what is expected of them. 
· Involving those with protected characteristics: Initial evidence from Age UK’s survey of local authorities’ equality objectives indicated that in some areas public bodies are actively engaging with service users, residents and employees, particularly those from protected groups. However this practice was not universal and further guidance on involving these groups would in our view lead to better quality and more appropriate decision making.
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