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(VWDEOLVKPHQWRI/%52


7KH/RFDO%HWWHU5HJXODWLRQ2IILFHLVHVWDEOLVKHGDVDERG\FRUSRUDWH



,QWKLV3DUWLWLVUHIHUUHGWRDVq/%52r



6FKHGXOH ZKLFKPDNHVIXUWKHUSURYLVLRQDERXW/%52 KDVHIIHFW



'LVVROXWLRQRIWKH/%52FRPSDQ\


7KHFRPSDQ\OLPLWHGE\JXDUDQWHHZLWKUHJLVWHUHGQXPEHUDQGWKH
FRPSDQ\QDPH/RFDO%HWWHU5HJXODWLRQ2IILFH LQWKLV3DUWFDOOHGqWKH/%52
FRPSDQ\r LVGLVVROYHG



7KHUHJLVWUDURIFRPSDQLHVIRU(QJODQGDQG:DOHVPXVWVWULNHWKHQDPHRIWKH
/%52FRPSDQ\RIIWKHUHJLVWHURIFRPSDQLHVEHIRUHWKHHQGRIWKHSHULRGRI
VHYHQGD\VEHJLQQLQJZLWKWKHGD\RQZKLFKWKLVVHFWLRQFRPHVLQWRIRUFH



6FKHGXOH ZKLFKPDNHVSURYLVLRQUHODWLQJWRWKHUHSODFHPHQWRIWKH/%52
FRPSDQ\E\/%52 KDVHIIHFW
*HQHUDOIXQFWLRQVRI/%52





2EMHFWLYH


,Q H[HUFLVLQJ LWV IXQFWLRQV XQGHU VHFWLRQV  WR  /%52 KDV WKH REMHFWLYH RI
VHFXULQJWKDWORFDODXWKRULWLHVH[HUFLVHWKHLUUHOHYDQWIXQFWLRQVu
D HIIHFWLYHO\
E LQDZD\ZKLFKGRHVQRWJLYHULVHWRXQQHFHVVDU\EXUGHQVDQG
F LQDZD\ZKLFKFRQIRUPVZLWKWKHSULQFLSOHVLQVXEVHFWLRQ  



7KRVHSULQFLSOHVDUHWKDWu
D UHJXODWRU\ DFWLYLWLHV VKRXOG EH FDUULHG RXW LQ D ZD\ ZKLFK LV
WUDQVSDUHQWDFFRXQWDEOHSURSRUWLRQDWHDQGFRQVLVWHQW
E UHJXODWRU\DFWLYLWLHVVKRXOGEHWDUJHWHGRQO\DWFDVHVLQZKLFKDFWLRQLV
QHHGHG



,QWKLV3DUWqORFDODXWKRULW\rPHDQVu
D DFRXQW\RUGLVWULFWFRXQFLOLQ(QJODQG
E D/RQGRQERURXJKFRXQFLO




5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\HQIRUFHPHQWE\ORFDODXWKRULWLHV
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WKH&RPPRQ&RXQFLORIWKH&LW\RI/RQGRQ
WKH&RXQFLORIWKH,VOHVRI6FLOO\
DSRUWKHDOWKDXWKRULW\LQ(QJODQG QRWEHLQJDQDXWKRULW\VSHFLILHGLQ
SDUDJUDSKV D WR G 
DFRXQW\RUFRXQW\ERURXJKFRXQFLOLQ:DOHV

,Q WKLV 3DUW qUHOHYDQW IXQFWLRQr PHDQV >IXQFWLRQV FDUULHG RXW E\ ORFDO
DXWKRULWLHV XQGHU HQDFWPHQWV UHODWLQJ WR HQYLURQPHQWDO KHDOWK RU WUDGLQJ
VWDQGDUGVSOHDVHVHHSDUDJUDSKVWRRIWKHFRQVXOWDWLRQGRFXPHQW@
*XLGDQFHWRORFDODXWKRULWLHV



/%52 KDV WKH IXQFWLRQ RI JLYLQJ JXLGDQFH WR ORFDO DXWKRULWLHV DV WR KRZ WR
H[HUFLVHWKHLUUHOHYDQWIXQFWLRQV



*XLGDQFHXQGHUVXEVHFWLRQ  u
D PD\EHJLYHQWRDQ\RQHRUPRUHORFDODXWKRULWLHV
E PD\UHODWHWRDQ\RQHRUPRUHUHOHYDQWIXQFWLRQV
F PD\ UHODWH WR WKH H[HUFLVH RI RQH RU PRUH UHOHYDQW IXQFWLRQV LQ D
SDUWLFXODUFDVH



$ ORFDO DXWKRULW\ PXVW KDYH UHJDUG WR DQ\ JXLGDQFH JLYHQ WR LW XQGHU WKLV
VHFWLRQ



%HIRUHJLYLQJJXLGDQFHXQGHUWKLVVHFWLRQLQUHODWLRQWRDQ\UHOHYDQWIXQFWLRQ
/%52PXVWFRQVXOWu
D WKH SHUVRQV OLNHO\ WR EH DIIHFWHG E\ WKH H[HUFLVH RI WKDW IXQFWLRQ RU
SHUVRQVUHSUHVHQWDWLYHRIVXFKSHUVRQVDQG
E VXFKRWKHUSHUVRQVDV/%52FRQVLGHUVDSSURSULDWH



/%52PXVWSXEOLVK LQVXFKPDQQHUDVLWFRQVLGHUVDSSURSULDWH DQ\JXLGDQFH
JLYHQE\LWXQGHUWKLVVHFWLRQ



)LQDQFLDOVXSSRUWDQGDVVLVWDQFHWRORFDODXWKRULWLHV
/%52 PD\ SURYLGH ILQDQFLDO VXSSRUW DQG DVVLVWDQFH WR ORFDO DXWKRULWLHV LQ
UHODWLRQWRWKHLUH[HUFLVHRIWKHLUUHOHYDQWIXQFWLRQV



$GYLFHWR0LQLVWHUV


/%52 PD\ DW DQ\ WLPH JLYH DGYLFH RU PDNH SURSRVDOV WR D 0LQLVWHU RI WKH
&URZQRQu
D WKH ZD\ LQ ZKLFK ORFDO DXWKRULWLHV H[HUFLVH DQ\ RQH RU PRUH RI WKHLU
UHOHYDQWIXQFWLRQV
E WKH HIIHFWLYHQHVV RI OHJLVODWLRQ UHODWLQJ WR WKH H[HUFLVH RI WKRVH
IXQFWLRQV
F ZKHWKHU DQ\ RWKHU UHJXODWRU\ IXQFWLRQV FRXOG DSSURSULDWHO\ EH
H[HUFLVHGE\ORFDODXWKRULWLHV



/%52PXVWJLYHDGYLFHRUPDNHSURSRVDOVWRD0LQLVWHURIWKH&URZQRQWKH
PDWWHUVUHIHUUHGWRLQVXEVHFWLRQ  LIUHTXHVWHGWRGRVRE\WKDW0LQLVWHU



/%52PD\DWDQ\WLPHJLYHDGYLFHRUPDNHSURSRVDOVWRWKH:HOVK0LQLVWHUV
RQWKHZD\LQZKLFKORFDODXWKRULWLHVH[HUFLVHDQ\RQHRUPRUHRIWKHLUUHOHYDQW
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3DUWu5HJXODWRU\HQIRUFHPHQWE\ORFDODXWKRULWLHV



IXQFWLRQVLQUHODWLRQWRDQ\PDWWHULQUHVSHFWRIZKLFK:HOVK0LQLVWHUVH[HUFLVH
IXQFWLRQV


/%52 PXVW JLYH DGYLFH RU PDNH SURSRVDOV WR WKH :HOVK 0LQLVWHUV RQ WKH
PDWWHUUHIHUUHGWRLQVXEVHFWLRQ  LIUHTXHVWHGWRGRVRE\WKH:HOVK0LQLVWHUV
(QIRUFHPHQWSULRULWLHV



/LVWRIHQIRUFHPHQWSULRULWLHV


/%52PXVWSUHSDUHDQGSXEOLVKDOLVWVSHFLI\LQJIURPDPRQJWKHPDWWHUVLQ
UHODWLRQ WR ZKLFK ORFDO DXWKRULWLHV H[HUFLVH WKHLU UHOHYDQW IXQFWLRQV WKRVH
PDWWHUVWRZKLFKORFDODXWKRULWLHVVKRXOGJLYHSULRULW\LQDOORFDWLQJUHVRXUFHV



/%52PXVWUHYLHZWKHOLVWu
D IURPWLPHWRWLPHRQLWVRZQLQLWLDWLYHRU
E LIUHTXHVWHGWRGRVRE\WKH0LQLVWHU



,IIROORZLQJDUHYLHZ/%52GHFLGHVWRUHYLVHWKHOLVWLWPXVWSXEOLVKWKHUHYLVHG
OLVW



%HIRUHSXEOLVKLQJWKHOLVWRUDQ\UHYLVHGOLVW/%52PXVWu
D FRQVXOWVXFKSHUVRQVDVLWFRQVLGHUVDSSURSULDWHDQG
E REWDLQWKHFRQVHQWRIWKH0LQLVWHU



/%52PXVWSXEOLVKGHWDLOVRIDQ\UHSUHVHQWDWLRQVPDGHWRLWDVWKHUHVXOWRI
DQ\FRQVXOWDWLRQXQGHUVXEVHFWLRQ  D 



$ORFDODXWKRULW\PXVWKDYHUHJDUGWRWKHOLVWRUUHYLVHGOLVWIRUWKHWLPHEHLQJ
SXEOLVKHGXQGHUWKLVVHFWLRQ
&RRUGLQDWLRQRIUHJXODWRU\HQIRUFHPHQW



3ULPDU\DXWKRULWLHV


7KLVVHFWLRQDSSOLHVLQDFDVHZKHUHu
D DSHUVRQ qWKHUHJXODWHGSHUVRQr FDUULHVRQDQDFWLYLW\LQWKHDUHDRI
WZRRUPRUHORFDODXWKRULWLHVDQG
E HDFKRIWKRVHDXWKRULWLHVKDVWKHVDPHUHOHYDQWIXQFWLRQLQUHODWLRQWR
WKDWDFWLYLW\



$ ORFDO DXWKRULW\ ZLWK WKH UHOHYDQW IXQFWLRQ PD\ DJUHH ZLWK WKH UHJXODWHG
SHUVRQWREHIRUWKHSXUSRVHVRIVHFWLRQVWRWKHSULPDU\DXWKRULW\IRUWKH
H[HUFLVHRIWKDWIXQFWLRQLQUHODWLRQWRWKHUHJXODWHGSHUVRQ



,QDFDVHZKHUHQRDJUHHPHQWKDVEHHQPDGHXQGHUVXEVHFWLRQ  /%52PD\
RQWKHDSSOLFDWLRQRIWKHUHJXODWHGSHUVRQQRPLQDWHDQ\ORFDODXWKRULW\ZLWK
WKHUHOHYDQWIXQFWLRQWREHIRUWKRVHSXUSRVHVWKHSULPDU\DXWKRULW\IRUWKH
H[HUFLVHRIWKDWIXQFWLRQLQUHODWLRQWRWKHUHJXODWHGSHUVRQ



/%52PD\LQSDUWLFXODUFRQVLGHUDVVXLWDEOHIRUQRPLQDWLRQXQGHUVXEVHFWLRQ
u
D WKH ORFDO DXWKRULW\ LQ ZKRVH DUHD WKH UHJXODWHG SHUVRQ SULQFLSDOO\
FDUULHV RXW WKH DFWLYLW\ LQ UHODWLRQ WR ZKLFK WKH UHOHYDQW IXQFWLRQ LV
H[HUFLVHG



5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\HQIRUFHPHQWE\ORFDODXWKRULWLHV

E

WKHORFDODXWKRULW\LQZKRVHDUHDWKHUHJXODWHGSHUVRQDGPLQLVWHUVWKH
FDUU\LQJRXWRIWKDWDFWLYLW\



%HIRUHQRPLQDWLQJDORFDODXWKRULW\XQGHUVXEVHFWLRQ  /%52PXVWFRQVXOWu
D WKDWDXWKRULW\DQG
E WKHUHJXODWHGSHUVRQ



/%52 PXVW KDYH SDUWLFXODU UHJDUG WR DQ\ UHSUHVHQWDWLRQV PDGH E\ D ORFDO
DXWKRULW\XQGHUVXEVHFWLRQ  DVWRWKHUHVRXUFHVDYDLODEOHWRLW



:KHUHE\YLUWXHRIWKLVVHFWLRQDORFDODXWKRULW\DJUHHVWREHRULVQRPLQDWHGDV
WKHSULPDU\DXWKRULW\IRUWKHH[HUFLVHRIDUHOHYDQWIXQFWLRQLQUHODWLRQWRWKH
UHJXODWHGSHUVRQLWPXVWUHJLVWHULWVHOIDVVXFKLQDUHJLVWHUPDLQWDLQHGE\ RU
RQEHKDOIRI /%52



)RUWKHSXUSRVHVRIVHFWLRQVWRDORFDODXWKRULW\LVWKHSULPDU\DXWKRULW\
LQUHODWLRQWRDUHJXODWHGSHUVRQZKHQLWLVUHJLVWHUHGDVVXFKXQGHUVXEVHFWLRQ




$GYLVRU\IXQFWLRQRISULPDU\DXWKRULW\


7KHSULPDU\DXWKRULW\KDVWKHIXQFWLRQRIu
D JLYLQJ DGYLFH WR WKH UHJXODWHG SHUVRQ LQ UHODWLRQ WR WKH UHOHYDQW
IXQFWLRQ
E JLYLQJ DGYLFH WR RWKHU ORFDO DXWKRULWLHV ZLWK WKDW IXQFWLRQ DV WR KRZ
WKH\VKRXOGH[HUFLVHLWLQUHODWLRQWRWKHUHJXODWHGSHUVRQ



7KHSULPDU\DXWKRULW\PD\PDNHDUUDQJHPHQWVZLWKWKHUHJXODWHGSHUVRQDV
WRKRZLWZLOOGLVFKDUJHLWVIXQFWLRQXQGHUVXEVHFWLRQ  



(QIRUFHPHQWDFWLRQUHTXLUHPHQWWRREWDLQFRQVHQW


7KLVVHFWLRQDSSOLHVLQDFDVHZKHUHDORFDODXWKRULW\RWKHUWKDQWKHSULPDU\
DXWKRULW\ qWKHHQIRUFLQJDXWKRULW\r u
D FRQVLGHUV WKDW WKH UHJXODWHG SHUVRQ LV RU PD\ EH LQ EUHDFK RI DQ\
UHVWULFWLRQ UHTXLUHPHQW RU FRQGLWLRQ WR ZKLFK WKH UHOHYDQW IXQFWLRQ
UHODWHVDQG
E SURSRVHVWRWDNHDQ\HQIRUFHPHQWDFWLRQLQUHVSHFWRIWKDWEUHDFK



7KHHQIRUFLQJDXWKRULW\PXVWFRQVXOWWKHSULPDU\DXWKRULW\EHIRUHWDNLQJWKH
SURSRVHGHQIRUFHPHQWDFWLRQ



7KH HQIRUFLQJ DXWKRULW\ PD\ QRW WDNH WKH SURSRVHG HQIRUFHPHQW DFWLRQ
XQOHVVu
D WKHSULPDU\DXWKRULW\FRQVHQWVWRLWXQGHUVHFWLRQ DQGWKHFRQVHQW
LVQRWFDQFHOOHGXQGHUWKDWVHFWLRQ RU
E RQDUHIHUHQFHXQGHUWKDWVHFWLRQ/%52FRQVHQWVWRLW



6XEVHFWLRQV  DQG  GRQRWDSSO\LQDFDVHZKHUHWKHHQIRUFLQJDXWKRULW\
FRQVLGHUVWKDWLWVKRXOGWDNHWKHSURSRVHGHQIRUFHPHQWDFWLRQZLWKRXWGHOD\
EHFDXVH RI DQ LPPLQHQW ULVN RI VHULRXV KDUP WR KXPDQ KHDOWK RU WR WKH
HQYLURQPHQW



,QVXFKDFDVHWKHHQIRUFLQJDXWKRULW\PXVWLQIRUPWKHSULPDU\DXWKRULW\RIWKH
HQIRUFHPHQWDFWLRQLWKDVWDNHQDVVRRQDVLWUHDVRQDEO\FDQ

5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
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,QVXEVHFWLRQ  WKHUHIHUHQFHWRKDUPWRWKHHQYLURQPHQWLQFOXGHVKDUPWRWKH
KHDOWKRIDQLPDOVDQGSODQWV



,Q WKLV 3DUW qHQIRUFHPHQW DFWLRQr LQ UHODWLRQ WR D EUHDFK RI D UHVWULFWLRQ
UHTXLUHPHQWRUFRQGLWLRQPHDQVu
D DQ\ DFWLRQ ZKLFK UHODWHV WR VHFXULQJ FRPSOLDQFH ZLWK WKH UHVWULFWLRQ
UHTXLUHPHQWRUFRQGLWLRQRU
E DQ\DFWLRQWDNHQZLWKDYLHZWRRULQFRQQHFWLRQZLWKWKHLPSRVLWLRQRI
DQ\VDQFWLRQFULPLQDORURWKHUZLVHLQUHVSHFWRIWKHEUHDFK



(QIRUFHPHQWDFWLRQSURFHGXUHIRUREWDLQLQJFRQVHQW


:KHUHDSULPDU\DXWKRULW\LVFRQVXOWHGXQGHUVHFWLRQ  LWPXVWVXEMHFWDV
IROORZVGHWHUPLQHZKHWKHUWKHSURSRVHGHQIRUFHPHQWDFWLRQLVDSSURSULDWHLQ
DOOWKHFLUFXPVWDQFHV



2QDGHWHUPLQDWLRQXQGHUVXEVHFWLRQ  u
D LI WKH SULPDU\ DXWKRULW\ GHWHUPLQHV WKDW WKH SURSRVHG HQIRUFHPHQW
DFWLRQ LV DSSURSULDWH LQ DOO WKH FLUFXPVWDQFHV LW PXVW FRQVHQW WR WKH
DFWLRQ
E LIWKHSULPDU\DXWKRULW\GHWHUPLQHVWKDWWKDWDFWLRQLVQRWDSSURSULDWH
LQDOOWKHFLUFXPVWDQFHVLWPD\QRWFRQVHQWWRWKHDFWLRQ



,IXQGHUVXEVHFWLRQ  WKHSULPDU\DXWKRULW\GRHVQRWFRQVHQWWRWKHSURSRVHG
HQIRUFHPHQWDFWLRQWKHHQIRUFLQJDXWKRULW\PD\UHIHUWKHDFWLRQWR/%52



2QVXFKDUHIHUHQFHu
D LI /%52 DJUHHV ZLWK WKH SULPDU\ DXWKRULW\pV GHWHUPLQDWLRQ LW PXVW
FRQILUPLW
E LI/%52GRHVQRWDJUHHZLWKWKHSULPDU\DXWKRULW\pVGHWHUPLQDWLRQLW
PXVWFRQVHQWWRWKHSURSRVHGHQIRUFHPHQWDFWLRQ



,I XQGHU VXEVHFWLRQ   WKH SULPDU\ DXWKRULW\ FRQVHQWV WR WKH SURSRVHG
HQIRUFHPHQWDFWLRQWKHUHJXODWHGSHUVRQPD\UHIHUWKHDFWLRQWR/%52LIu
D WKHGHWHUPLQDWLRQLVLQFRQVLVWHQWZLWKDGYLFHSUHYLRXVO\JLYHQWRWKH
UHJXODWHGSHUVRQE\WKHSULPDU\DXWKRULW\DQG
E /%52FRQVHQWVWRWKHUHIHUHQFH



2QVXFKDUHIHUHQFHu
D LI /%52 DJUHHV ZLWK WKH SULPDU\ DXWKRULW\pV GHWHUPLQDWLRQ LW PXVW
FRQILUPLW
E LI/%52GRHVQRWDJUHHZLWKWKHSULPDU\DXWKRULW\pVGHWHUPLQDWLRQLW
PXVWFDQFHOWKHFRQVHQWJLYHQE\WKHSULPDU\DXWKRULW\



7KH SULPDU\ DXWKRULW\ PD\ LQVWHDG RI PDNLQJ D GHWHUPLQDWLRQ XQGHU
VXEVHFWLRQ  LQUHODWLRQWRDSURSRVHGHQIRUFHPHQWDFWLRQUHIHUWKHDFWLRQWR
/%52



,I ZLWKLQ D UHDVRQDEOH WLPH DIWHU EHLQJ FRQVXOWHG XQGHU VHFWLRQ    WKH
SULPDU\ DXWKRULW\ QHLWKHU PDNHV D GHWHUPLQDWLRQ XQGHU VXEVHFWLRQ   QRU
UHIHUV WKH SURSRVHG HQIRUFHPHQW DFWLRQ WR /%52 XQGHU VXEVHFWLRQ   WKH
UHJXODWHGSHUVRQRUWKHHQIRUFLQJDXWKRULW\PD\ZLWKWKHFRQVHQWRI/%52
UHIHUWKHDFWLRQWR/%52



2QDUHIHUHQFHXQGHUVXEVHFWLRQ  RU  u



5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\HQIRUFHPHQWE\ORFDODXWKRULWLHV

D
E

LI /%52 GHWHUPLQHV WKDW WKH SURSRVHG HQIRUFHPHQW DFWLRQ LV
DSSURSULDWHLQDOOWKHFLUFXPVWDQFHVLWPXVWFRQVHQWWRWKHDFWLRQ
LI /%52 GHWHUPLQHV WKDW WKH DFWLRQ LV QRW DSSURSULDWH LQ DOO WKH
FLUFXPVWDQFHVLWPD\QRWFRQVHQWWRWKHDFWLRQ



/%52PXVWUHVROYHDQ\PDWWHUUHIHUUHGWRLWXQGHUWKLVVHFWLRQZLWKLQGD\V



:KHUH/%52u
D FDQFHOVWKHFRQVHQWRIWKHSULPDU\DXWKRULW\XQGHUVXEVHFWLRQ  E RU
GRHVQRWFRQVHQWWRDSURSRVHGHQIRUFHPHQWDFWLRQXQGHUVXEVHFWLRQ
 E EXW
E UHFRPPHQGVWKDWVRPHRWKHUHQIRUFHPHQWDFWLRQEHWDNHQ
VHFWLRQ  DQG  GRHVQRWDSSO\LQUHODWLRQWRWKDWDFWLRQ



/%52PD\GHOHJDWHLWVIXQFWLRQVXQGHUWKLVVHFWLRQWRVXFKRWKHUSHUVRQDVLW
FRQVLGHUVDSSURSULDWH



(QIRUFHPHQWDFWLRQJXLGDQFHDQGGLUHFWLRQV


/%52 PD\ JLYH JXLGDQFH RU GLUHFWLRQV WR DQ\ RQH RU PRUH ORFDO DXWKRULWLHV
DERXWDQ\HQIRUFHPHQWDFWLRQUHIHUUHGWRLWXQGHUVHFWLRQ



$ ORFDO DXWKRULW\ PXVW KDYH UHJDUG WR DQ\ JXLGDQFH DQG FRPSO\ ZLWK DQ\
GLUHFWLRQJLYHQWRLWXQGHUVXEVHFWLRQ  



/%52PXVWSXEOLVK LQVXFKPDQQHUDVLWFRQVLGHUVDSSURSULDWH DQ\JXLGDQFH
RUGLUHFWLRQVJLYHQXQGHUWKLVVHFWLRQ



,QVSHFWLRQSODQV


:KHUHDUHOHYDQWIXQFWLRQFRQVLVWVRIRULQFOXGHVDIXQFWLRQRILQVSHFWLRQWKH
SULPDU\DXWKRULW\PD\SUHSDUHDSODQFRQWDLQLQJUHFRPPHQGDWLRQVDVWRKRZ
ORFDO DXWKRULWLHV ZLWK WKDW IXQFWLRQ VKRXOG H[HUFLVH LW LQ UHODWLRQ WR WKH
UHJXODWHGSHUVRQ



7KHSODQPD\VHWRXWu
D WKHIUHTXHQF\DWZKLFKRUFLUFXPVWDQFHVLQZKLFKLQVSHFWLRQVVKRXOG
EHFDUULHGRXW
E ZKDWDQLQVSHFWLRQVKRXOGFRQVLVWRI



7KH SULPDU\ DXWKRULW\ PXVW EULQJ WKH SODQ WR WKH QRWLFH RI RWKHU ORFDO
DXWKRULWLHV ZLWK WKH IXQFWLRQ LQ VXFK PDQQHU DV WKH SULPDU\ DXWKRULW\
FRQVLGHUVDSSURSULDWH



$ORFDODXWKRULW\ LQFOXGLQJWKHSULPDU\DXWKRULW\ PXVWKDYHUHJDUGWRWKH
SODQ LQ GHFLGLQJ KRZ WR H[HUFLVH LWV IXQFWLRQ RI LQVSHFWLRQ LQ UHODWLRQ WR WKH
UHJXODWHGSHUVRQ



:KHUHDORFDODXWKRULW\RWKHUWKDQWKHSULPDU\DXWKRULW\SURSRVHVWRH[HUFLVH
WKHIXQFWLRQRILQVSHFWLRQLQUHODWLRQWRWKHUHJXODWHGSHUVRQRWKHUZLVHWKDQLQ
DFFRUGDQFHZLWKWKHSODQLWPXVWFRQVXOWWKHSULPDU\DXWKRULW\



$SULPDU\DXWKRULW\PD\IURPWLPHWRWLPHUHYLVHDSODQSUHSDUHGE\LWXQGHU
WKLVVHFWLRQDQGVXEVHFWLRQV  WR  DSSO\LQUHODWLRQWRDQ\UHYLVLRQRIWKH
SODQ

5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\HQIRUFHPHQWE\ORFDODXWKRULWLHV



&RRUGLQDWLRQVXSSOHPHQWDU\


/%52VXSSRUWWRSULPDU\DXWKRULWLHV


/%52PD\GRDQ\WKLQJLWFRQVLGHUVDSSURSULDWHIRUWKHSXUSRVHRIVXSSRUWLQJ
DSULPDU\DXWKRULW\LQWKHH[HUFLVHRIWKHDXWKRULW\pVIXQFWLRQVXQGHUVHFWLRQV
WR



7KDWLQFOXGHVPDNLQJJUDQWVWRDSULPDU\DXWKRULW\



/%52JXLGDQFH


/%52 PD\ JLYH JXLGDQFH WR DQ\ RQH RU PRUH ORFDO DXWKRULWLHV DERXW WKH
RSHUDWLRQRIVHFWLRQVWR



7KH JXLGDQFH PD\ LQFOXGH LQ SDUWLFXODU JXLGDQFH WR SULPDU\ DXWKRULWLHV
DERXWDUUDQJHPHQWVXQGHUVHFWLRQ  



$ ORFDO DXWKRULW\ PXVW KDYH UHJDUG WR DQ\ JXLGDQFH JLYHQ WR LW XQGHU WKLV
VHFWLRQ



%HIRUHJLYLQJJXLGDQFHXQGHUWKLVVHFWLRQ/%52PXVWFRQVXOWVXFKSHUVRQVDV
LWFRQVLGHUVDSSURSULDWH



/%52PXVWSXEOLVK LQVXFKPDQQHUDVLWFRQVLGHUVDSSURSULDWH DQ\JXLGDQFH
JLYHQE\LWXQGHUWKLVVHFWLRQ
0LQLVWHULDOSRZHUV



*XLGDQFHRUGLUHFWLRQVE\WKH0LQLVWHUIRUWKH&DELQHW2IILFH


7KH0LQLVWHUPD\JLYH/%52u
D JXLGDQFHRU
E JHQHUDORUVSHFLILFGLUHFWLRQV
DVWRWKHH[HUFLVHRILWVIXQFWLRQV



7KH0LQLVWHUPD\YDU\RUUHYRNHDQ\JXLGDQFHRUGLUHFWLRQVJLYHQXQGHUWKLV
VHFWLRQ



7KH 0LQLVWHU PXVW SXEOLVK LQ VXFK PDQQHU DV WKH 0LQLVWHU FRQVLGHUV
DSSURSULDWH DQ\JXLGDQFHRUGLUHFWLRQVJLYHQXQGHUWKLVVHFWLRQ



/%52 PXVW KDYH UHJDUG WR DQ\ JXLGDQFH DQG FRPSO\ ZLWK DQ\ GLUHFWLRQV
JLYHQXQGHUWKLVVHFWLRQ



*XLGDQFHRUGLUHFWLRQVE\:HOVK0LQLVWHUV


7KH:HOVK0LQLVWHUVPD\JLYH/%52u
D JXLGDQFHRU
E JHQHUDORUVSHFLILFGLUHFWLRQV
DVWRWKHH[HUFLVHRILWVIXQFWLRQVLQUHODWLRQWRDQ\PDWWHULQUHVSHFWRIZKLFK
WKH:HOVK0LQLVWHUVH[HUFLVHIXQFWLRQV



7KH :HOVK 0LQLVWHUV PD\ YDU\ RU UHYRNH DQ\ JXLGDQFH RU GLUHFWLRQV JLYHQ
XQGHUWKLVVHFWLRQ



5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\HQIRUFHPHQWE\ORFDODXWKRULWLHV



7KH :HOVK 0LQLVWHUV PXVW SXEOLVK LQ VXFK PDQQHU DV WKH\ FRQVLGHU
DSSURSULDWH DQ\JXLGDQFHRUGLUHFWLRQVJLYHQXQGHUWKLVVHFWLRQ



/%52 PXVW KDYH UHJDUG WR DQ\ JXLGDQFH DQG FRPSO\ ZLWK DQ\ GLUHFWLRQV
JLYHQXQGHUWKLVVHFWLRQ
6XSSOHPHQWDU\DQGJHQHUDO



3RZHUWRGLVVROYH/%52


7KH0LQLVWHUPD\E\RUGHUu
D SURYLGHIRU/%52WREHGLVVROYHGDQG
E PDNH FRQVHTXHQWLDO VXSSOHPHQWDU\ LQFLGHQWDO DQG WUDQVLWLRQDO
SURYLVLRQLQUHODWLRQWRLWVGLVVROXWLRQ



$QRUGHUXQGHUVXEVHFWLRQ  PD\LQSDUWLFXODUu
D SURYLGHIRUWKHWUDQVIHURIWKHSURSHUW\ULJKWVDQGOLDELOLWLHVRI/%52
WRDQRWKHUSHUVRQ
E SURYLGHIRUWKHWUDQVIHURIWKHIXQFWLRQVRI/%52WRDQRWKHUSHUVRQ
F SURYLGH WKDW DQ\WKLQJ GRQH E\ RU LQ UHODWLRQ WR /%52 LV VR IDU DV LV
QHFHVVDU\ IRU FRQWLQXLQJ LWV HIIHFW WR KDYH HIIHFW DV LI GRQH E\ RU LQ
UHODWLRQWRDQRWKHUSHUVRQ
G SURYLGHIRUDQ\WKLQJ ZKLFKPD\LQFOXGHOHJDOSURFHHGLQJV ZKLFKLV
LQWKHSURFHVVRIEHLQJGRQHE\RULQUHODWLRQWR/%52ZKHQDWUDQVIHU
XQGHUWKHRUGHUWDNHVHIIHFWWREHFRQWLQXHGE\RULQUHODWLRQWRDQRWKHU
SHUVRQ
H SURYLGHIRUDUHIHUHQFHWR/%52LQDQHQDFWPHQWLQVWUXPHQWRURWKHU
GRFXPHQWWREHWUHDWHGDVDUHIHUHQFHWRDQRWKHUSHUVRQ
I UHSHDO UHYRNH RU DPHQG DQ\ HQDFWPHQW ZKHQHYHU SDVVHG RU PDGH
LQFOXGLQJDQHQDFWPHQWFRQWDLQHGLQWKLV$FW 



3URYLVLRQXQGHUVXEVHFWLRQ  D PD\LQFOXGHSURYLVLRQIRUSURSHUW\ULJKWVRU
OLDELOLWLHVWREHWUDQVIHUUHGu
D ZKHWKHURUQRWWKH\ZRXOGRWKHUZLVHEHFDSDEOHRIEHLQJWUDQVIHUUHG
E ZLWKRXWDQ\LQVWUXPHQWRURWKHUIRUPDOLW\EHLQJUHTXLUHGDQG
F GHVSLWH DQ\ SURYLVLRQ RI ZKDWHYHU QDWXUH  ZKLFK ZRXOG RWKHUZLVH
SUHYHQWSHQDOLVHRUUHVWULFWWKHLUWUDQVIHU



3URYLVLRQ XQGHU VXEVHFWLRQ  D  IRU WKH WUDQVIHU RI ULJKWV DQG OLDELOLWLHV
UHODWLQJ WR HPSOR\HHV RI /%52 PXVW LQFOXGH SURYLVLRQ IRU WKH 7UDQVIHU RI
8QGHUWDNLQJV 3URWHFWLRQRI(PSOR\PHQW 5HJXODWLRQV 6, WR
DSSO\LQUHODWLRQWRWKHWUDQVIHU



3URYLVLRQXQGHUVXEVHFWLRQ  D RU E PD\LQFOXGHSURYLVLRQHVWDEOLVKLQJD
ERG\ FRUSRUDWH WR ZKLFK SURSHUW\ ULJKWV DQG OLDELOLWLHV RU IXQFWLRQV DUH
WUDQVIHUUHG



%HIRUH PDNLQJ DQ RUGHU XQGHU WKLV VHFWLRQ WKH 0LQLVWHU PXVW FRQVXOW VXFK
SHUVRQV RUSHUVRQVUHSUHVHQWDWLYHRIVXFKSHUVRQV DVDSSHDUWRWKH0LQLVWHU
WREHVXEVWDQWLDOO\DIIHFWHGE\WKHGLVVROXWLRQRI/%52



$QRUGHUXQGHUWKLVVHFWLRQLVWREHPDGHE\VWDWXWRU\LQVWUXPHQW

5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\HQIRUFHPHQWE\ORFDODXWKRULWLHV







7KH0LQLVWHUPD\QRWPDNHDVWDWXWRU\LQVWUXPHQWFRQWDLQLQJDQRUGHUXQGHU
WKLVVHFWLRQXQOHVVDGUDIWKDVEHHQODLGEHIRUHDQGDSSURYHGE\UHVROXWLRQRI
HDFK+RXVHRI3DUOLDPHQW
,QWHUSUHWDWLRQRI3DUW
,QWKLV3DUWu
q/%52rKDVWKHPHDQLQJJLYHQLQVHFWLRQ
qWKH/%52FRPSDQ\rKDVWKHPHDQLQJJLYHQLQVHFWLRQ
qORFDODXWKRULW\rKDVWKHPHDQLQJJLYHQLQVHFWLRQ
qHQIRUFHPHQWDFWLRQrKDVWKHPHDQLQJJLYHQLQVHFWLRQ
qWKH0LQLVWHUrPHDQVWKH0LQLVWHUIRUWKH&DELQHW2IILFH
qWKHUHJXODWHGSHUVRQrLVWREHFRQVWUXHGLQDFFRUGDQFHZLWKVHFWLRQ  
qUHOHYDQWIXQFWLRQrKDVWKHPHDQLQJJLYHQLQVHFWLRQ
3$57
5(*8/$725<6$1&7,216
,QWURGXFWRU\



q5HJXODWRUrDQGqUHOHYDQWRIIHQFHr


,QWKLV3DUWqUHJXODWRUrPHDQVu
D DGHVLJQDWHGUHJXODWRURU
E DQ DXWKRULW\ ZLWK DQ HQIRUFHPHQW IXQFWLRQ LQ UHODWLRQ WR DQ RIIHQFH
XQGHUDGHVLJQDWHGHQDFWPHQW



)RUWKHSXUSRVHVRIWKLVVHFWLRQu
qGHVLJQDWHGUHJXODWRUrPHDQVDSHUVRQVSHFLILHGLQ6FKHGXOH
qGHVLJQDWHGHQDFWPHQWrPHDQVDQHQDFWPHQWVSHFLILHGLQ6FKHGXOH
qHQIRUFHPHQW IXQFWLRQr PHDQV D IXQFWLRQ ZKHWKHU RU QRW VWDWXWRU\  RI
WDNLQJDQ\DFWLRQZLWKDYLHZWRRULQFRQQHFWLRQZLWKWKHLPSRVLWLRQRI
DQ\ VDQFWLRQ FULPLQDO RU RWKHUZLVH LQ D FDVH ZKHUH DQ RIIHQFH LV
FRPPLWWHG



,QWKLV3DUWqUHOHYDQWRIIHQFHrPHDQVu
D LQUHODWLRQWRDGHVLJQDWHGUHJXODWRUDQRIIHQFHLQUHODWLRQWRZKLFKWKH
UHJXODWRUKDVDQHQIRUFHPHQWIXQFWLRQ
E LQUHODWLRQWRDQ DXWKRULW\ UHIHUUHG WRLQVXEVHFWLRQ  E DQ RIIHQFH
XQGHUDGHVLJQDWHGHQDFWPHQWLQUHODWLRQWRZKLFKWKHDXWKRULW\KDVDQ
HQIRUFHPHQWIXQFWLRQ
)L[HGPRQHWDU\SHQDOWLHV



3RZHUWRHQDEOHUHJXODWRUVWRLPSRVHIL[HGPRQHWDU\SHQDOWLHV


$ 0LQLVWHU RI WKH &URZQ PD\ E\ RUGHU PDNH SURYLVLRQ IRU WKH SXUSRVH
VSHFLILHGLQVXEVHFWLRQ  



5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\VDQFWLRQV



7KDWSXUSRVHLVWRHQDEOHDUHJXODWRUWRLPSRVHDIL[HGPRQHWDU\SHQDOW\RQD
SHUVRQ qWKH GHIDXOWHUr  LQ D FDVH ZKHUH WKH FRQGLWLRQ LQ VXEVHFWLRQ   LV
VDWLVILHG



7KH FRQGLWLRQLV WKDWWKH UHJXODWRULV VDWLVILHGWKDWDQDFWRU RPLVVLRQRIWKH
GHIDXOWHUFRQVWLWXWHVDUHOHYDQWRIIHQFH



)RUWKHSXUSRVHVRIWKLVVHFWLRQDqIL[HGPRQHWDU\SHQDOW\rLVDUHTXLUHPHQWWR
SD\WRWKHUHJXODWRUDQDPRXQWVSHFLILHGLQRUFDOFXODEOHVROHO\E\UHIHUHQFHWR
FULWHULDVSHFLILHGLQDQRUGHUXQGHUWKLVVHFWLRQ



:KHUHWKHUHOHYDQWRIIHQFHLVu
D WULDEOHVXPPDULO\RQO\DQG
E SXQLVKDEOHE\DILQH ZKHWKHURUQRWLWLVDOVRSXQLVKDEOHE\DWHUPRI
LPSULVRQPHQW 
WKH DPRXQW RI WKH IL[HG PRQHWDU\ SHQDOW\ PD\ QRW H[FHHG WKH PD[LPXP
DPRXQWRIWKDWILQH



$IL[HGPRQHWDU\SHQDOW\XQGHUWKLVVHFWLRQLVWREHLPSRVHGE\DQRWLFH



$QRUGHUXQGHUWKLVVHFWLRQPD\LQFOXGHSURYLVLRQDVWRWKHVWDQGDUGRISURRI
WREHPHWEHIRUHWKHUHJXODWRUPD\EHVDWLVILHGIRUWKHSXUSRVHVRIWKHRUGHU
WKDWDQDFWRURPLVVLRQRIWKHGHIDXOWHUFRQVWLWXWHVDUHOHYDQWRIIHQFH



)L[HGPRQHWDU\SHQDOWLHVSURFHGXUH


$Q RUGHU XQGHU VHFWLRQ  PD\ RQO\ HQDEOH D UHJXODWRU WR LPSRVH D IL[HG
PRQHWDU\ SHQDOW\ LQ UHODWLRQ WR DQ DFW RU RPLVVLRQ LI WKH RUGHU VHFXUHV WKH
UHVXOWVLQVXEVHFWLRQ  



7KRVHUHVXOWVDUHWKDWu
D ZKHUH WKH UHJXODWRU GHFLGHV WR LPSRVH WKH SHQDOW\ WKH UHJXODWRU LV
UHTXLUHG WR VHUYH RQ WKH GHIDXOWHU D QRWLFH UHTXLULQJ SD\PHQW ZKLFK
FRPSOLHVZLWKVXEVHFWLRQ  
E WKHGHIDXOWHUKDVWKHVDPHGHIHQFHVLQUHODWLRQWRWKHLPSRVLWLRQRIWKH
SHQDOW\ DV DUH DYDLODEOH WR WKH GHIDXOWHU XQGHU DQ\ HQDFWPHQW LQ
UHODWLRQWRWKHUHOHYDQWRIIHQFH
F WKHGHIDXOWHULVDEOHWRUHTXLUHWKHUHJXODWRUE\QRWLFHWRUHYLHZWKH
LPSRVLWLRQRIWKHSHQDOW\
G WKHUHJXODWRUPD\RQVXFKDUHYLHZGHFLGHWRZLWKGUDZRUFRQILUPWKH
SHQDOW\
H WKH UHJXODWRU LV UHTXLUHG WR JLYH UHDVRQV IRU LWV GHFLVLRQ RQ VXFK D
UHYLHZDQG
I WKH GHIDXOWHU LV DEOH WR DSSHDO DJDLQVW D GHFLVLRQ RI WKH UHJXODWRU WR
FRQILUPWKHSHQDOW\



7RFRPSO\ZLWKWKLVVXEVHFWLRQWKHQRWLFHUHIHUUHGWRLQVXEVHFWLRQ  D PXVW
LQFOXGHLQIRUPDWLRQDVWRu
D WKHJURXQGVIRULPSRVLQJWKHSHQDOW\
E WKHDPRXQWRIWKHSHQDOW\DQG LIDSSURSULDWH KRZLWZDVFDOFXODWHG
F KRZSD\PHQWPD\EHPDGH
G WKHSHULRGZLWKLQZKLFKSD\PHQWPXVWEHPDGH
H DQ\HDUO\SD\PHQWGLVFRXQWVRUODWHSD\PHQWSHQDOWLHV
I WKHGHIHQFHVUHIHUUHGWRLQVXEVHFWLRQ  E WKDWDUHDYDLODEOH
J WKHGHIDXOWHUpVULJKWVWRUHTXLUHUHYLHZDQGULJKWVRIDSSHDODQG

5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\VDQFWLRQV

K






WKHFRQVHTXHQFHVRIQRQSD\PHQW

3URYLVLRQSXUVXDQWWRVXEVHFWLRQ  F PXVWVHFXUHWKDWDQ\UHYLHZWDNHVSODFH
ZLWKLQDSHULRGSURYLGHGIRULQWKHRUGHUVXFKSHULRGQRWWRH[FHHGWKHSHULRG
RIGD\VEHJLQQLQJZLWKWKHGD\RQZKLFKWKHGHIDXOWHUpVQRWLFHUHTXLULQJ
UHYLHZLVUHFHLYHGE\WKHUHJXODWRU
)L[HGPRQHWDU\SHQDOWLHVHIIHFW
$Q RUGHU XQGHU VHFWLRQ  ZKLFK HQDEOHV D UHJXODWRU WR LPSRVH D IL[HG
PRQHWDU\ SHQDOW\ LQ UHODWLRQ WR DQ DFW RU RPLVVLRQ PXVW VHFXUH WKDW WKH
LPSRVLWLRQRIWKHSHQDOW\KDVWKHIROORZLQJHIIHFWVu
D WKHGHIDXOWHUPD\QRWDWDQ\WLPHEHFRQYLFWHGRIWKHUHOHYDQWRIIHQFH
LQUHVSHFWRIWKHDFWRURPLVVLRQDQG
E ZKHUH E\ YLUWXH RI VHFWLRQ  WKH UHJXODWRU ZRXOG RWKHUZLVH KDYH
SRZHUWRLPSRVHDQRWKHUUHTXLUHPHQWRQWKHGHIDXOWHULQUHVSHFWRIWKH
DFWRURPLVVLRQWKHUHJXODWRUPD\QRWGRVR
'LVFUHWLRQDU\UHTXLUHPHQWV



3RZHUWRHQDEOHUHJXODWRUVWRLPSRVHGLVFUHWLRQDU\UHTXLUHPHQWV


$ 0LQLVWHU RI WKH &URZQ PD\ E\ RUGHU PDNH SURYLVLRQ IRU WKH SXUSRVH
VSHFLILHGLQVXEVHFWLRQ  



7KDW SXUSRVH LV WR HQDEOH D UHJXODWRU LQ D FDVH ZKHUH WKH FRQGLWLRQ LQ
VXEVHFWLRQ  LVVDWLVILHGWRLPSRVHRQDSHUVRQ qWKHGHIDXOWHUr RQHRUPRUH
RIWKHUHTXLUHPHQWVVSHFLILHGLQVXEVHFWLRQ  



7KHFRQGLWLRQUHIHUUHGWRLQVXEVHFWLRQ  LVWKDWWKHUHJXODWRULVVDWLVILHGWKDW
DQDFWRURPLVVLRQRIWKHGHIDXOWHUFRQVWLWXWHVDUHOHYDQWRIIHQFH



7KHUHTXLUHPHQWVUHIHUUHGWRLQVXEVHFWLRQ  DUHu
D D UHTXLUHPHQW WR SD\ D PRQHWDU\ SHQDOW\ WR WKH UHJXODWRU RI VXFK
DPRXQWDVWKHUHJXODWRUPD\GHWHUPLQH
E DUHTXLUHPHQWWRWDNHVXFKVWHSVDVWKHUHJXODWRUPD\VSHFLI\ZLWKLQ
VXFKSHULRGDVLWPD\VSHFLI\WRVHFXUHWKDWWKHDFWRURPLVVLRQGRHVQRW
FRQWLQXHRUUHFXU
F DUHTXLUHPHQWWRWDNHVXFKVWHSVDVWKHUHJXODWRUPD\VSHFLI\ZLWKLQ
VXFKSHULRGDVLWPD\VSHFLI\WRVHFXUHWKDWWKHSRVLWLRQLVVRIDUDV
SRVVLEOHUHVWRUHGWRZKDWLWZRXOGKDYHEHHQLIWKHDFWRURPLVVLRQKDG
QRWRFFXUUHG



$UHTXLUHPHQWLPSRVHGXQGHUWKLVVHFWLRQLVWREHLPSRVHGE\DQRWLFH



$QRUGHUXQGHUWKLVVHFWLRQPD\LQFOXGHSURYLVLRQDVWRWKHVWDQGDUGRISURRI
WREHPHWEHIRUHWKHUHJXODWRUPD\EHVDWLVILHGIRUWKHSXUSRVHVRIWKHRUGHU
WKDWDQDFWRURPLVVLRQRIWKHGHIDXOWHUFRQVWLWXWHVDUHOHYDQWRIIHQFH



'LVFUHWLRQDU\UHTXLUHPHQWVSURFHGXUH


$Q RUGHU XQGHU VHFWLRQ  PD\ RQO\ HQDEOH D UHJXODWRU WR LPSRVH D
UHTXLUHPHQWLQUHODWLRQWRDQDFWRURPLVVLRQLIWKHRUGHUVHFXUHVWKHUHVXOWVLQ
VXEVHFWLRQ  



7KRVHUHVXOWVDUHWKDWu



5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\VDQFWLRQV

D
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F
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H
I

ZKHUHWKHUHJXODWRUSURSRVHVWRLPSRVHWKHUHTXLUHPHQWWKHUHJXODWRU
LVUHTXLUHGWRVHUYHRQWKHGHIDXOWHUDQRWLFHRIZKDWLVSURSRVHGZKLFK
FRPSOLHVZLWKVXEVHFWLRQ  
WKHGHIDXOWHUKDVWKHVDPHGHIHQFHVLQUHODWLRQWRWKHLPSRVLWLRQRIWKH
UHTXLUHPHQWDVDUHDYDLODEOHWRWKHGHIDXOWHUXQGHUDQ\HQDFWPHQWLQ
UHODWLRQWRWKHUHOHYDQWRIIHQFH
WKHGHIDXOWHULVDEOHWRPDNHZULWWHQUHSUHVHQWDWLRQVDQGREMHFWLRQVWR
WKHUHJXODWRULQUHODWLRQWRWKHLPSRVLWLRQRIWKHUHTXLUHPHQW
DIWHU WKH HQG RI WKH SHULRG IRU PDNLQJ VXFK UHSUHVHQWDWLRQV DQG
REMHFWLRQVWKHUHJXODWRULVUHTXLUHGWRGHWHUPLQHZKHWKHUWRu
L LPSRVHWKHUHTXLUHPHQW
LL ZLWKGUDZRUYDU\WKHUHTXLUHPHQWRU
LLL LPSRVHDQ\RWKHUUHTXLUHPHQWZKLFKWKHUHJXODWRUKDVSRZHUWR
LPSRVHXQGHUVHFWLRQLQUHODWLRQWRWKHDFWRURPLVVLRQ
ZKHUH WKH UHJXODWRU GHFLGHV WR LPSRVH DQ\ UHTXLUHPHQW WKH QRWLFH
LPSRVLQJLWFRPSOLHVZLWKVXEVHFWLRQ  DQG
WKH GHIDXOWHU LV DEOH WR DSSHDO DJDLQVW WKH LPSRVLWLRQ RI DQ\
UHTXLUHPHQW



7RFRPSO\ZLWKWKLVVXEVHFWLRQWKHQRWLFHUHIHUUHGWRLQVXEVHFWLRQ  D PXVW
LQFOXGHLQIRUPDWLRQDVWRu
D WKHJURXQGVIRULPSRVLQJWKHUHTXLUHPHQW
E WKHGHIHQFHVUHIHUUHGWRLQVXEVHFWLRQ  E WKDWDUHDYDLODEOH
F WKHGHIDXOWHUpVULJKWWRPDNHUHSUHVHQWDWLRQVDQGREMHFWLRQVDQG
G WKHSHULRGZLWKLQZKLFKUHSUHVHQWDWLRQVDQGREMHFWLRQVPD\EHPDGH
ZKLFKPD\QRWEHOHVVWKDQWKHSHULRGRIGD\VEHJLQQLQJZLWKWKH
GD\RQZKLFKWKHQRWLFHLVUHFHLYHGE\WKHGHIDXOWHU



7RFRPSO\ZLWKWKLVVXEVHFWLRQWKHQRWLFHUHIHUUHGWRLQVXEVHFWLRQ  H PXVW
LQFOXGHLQIRUPDWLRQDVWRu
D WKHJURXQGVIRULPSRVLQJWKHUHTXLUHPHQW
E ZKHUHWKHUHTXLUHPHQWLVDUHTXLUHPHQWWRSD\DPRQHWDU\SHQDOW\u
L KRZSD\PHQWPD\EHPDGH
LL WKH SHULRG ZLWKLQ ZKLFK SD\PHQW PXVW EH PDGH ZKLFK PD\
QRWEHOHVVWKDQWKHSHULRGRIGD\VEHJLQQLQJZLWKWKHGD\RQ
ZKLFKWKHQRWLFHLVUHFHLYHGE\WKHGHIDXOWHUDQG
LLL DQ\HDUO\SD\PHQWGLVFRXQWVRUODWHSD\PHQWSHQDOWLHV
F WKHGHIDXOWHUpVULJKWVRIDSSHDODQG
G WKHFRQVHTXHQFHVRIQRQFRPSOLDQFH



'LVFUHWLRQDU\UHTXLUHPHQWVYROXQWDU\XQGHUWDNLQJV


$QRUGHUXQGHUVHFWLRQZKLFKHQDEOHVDUHJXODWRUWRLPSRVHDUHTXLUHPHQW
WRSD\DPRQHWDU\SHQDOW\WRWKHUHJXODWRULQUHVSHFWRIDQ\DFWRURPLVVLRQ
PD\LQFOXGHSURYLVLRQu
D IRUWKHGHIDXOWHUDIWHUVHUYLFHRIDQRWLFHUHIHUUHGWRLQVHFWLRQ  D
SURSRVLQJWKHLPSRVLWLRQRIDUHTXLUHPHQWWRSD\DPRQHWDU\SHQDOW\
WREHDEOHWRRIIHUXQGHUWDNLQJVDVWRDFWLRQWREHWDNHQE\WKHGHIDXOWHU
E IRUWKHUHJXODWRUWREHDEOHWRDFFHSWWKHXQGHUWDNLQJVEHIRUHPDNLQJD
GHWHUPLQDWLRQDVVSHFLILHGLQVHFWLRQ  G DQG
F IRU WKH XQGHUWDNLQJV WR EH WDNHQ LQWR DFFRXQW E\ WKH UHJXODWRU LQ
PDNLQJLWVGHWHUPLQDWLRQXQGHUVHFWLRQ  G 

5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\VDQFWLRQV







7KH DFWLRQ VSHFLILHG LQ DQ\ VXFK XQGHUWDNLQJ PD\ RQO\ EH DFWLRQ RI D
GHVFULSWLRQUHIHUUHGWRLQVHFWLRQ  
'LVFUHWLRQDU\UHTXLUHPHQWVHIIHFW



$QRUGHUXQGHUVHFWLRQZKLFKHQDEOHVDUHJXODWRUWRLPSRVHRQHRUPRUH
UHTXLUHPHQWV LQ UHODWLRQ WR DQ DFW RU RPLVVLRQ PXVW VHFXUH WKH UHVXOWV LQ
VXEVHFWLRQ  VRIDUDVDSSOLFDEOH



7KRVHUHVXOWVDUHWKDWu
D LQDFDVHZKHUHDUHTXLUHPHQWWRSD\DPRQHWDU\SHQDOW\EXWQRRWKHU
UHTXLUHPHQWLVLPSRVHGRQWKHGHIDXOWHUu
L WKHGHIDXOWHUPD\QRWDWDQ\WLPHEHFRQYLFWHGRIWKHUHOHYDQW
RIIHQFHLQUHVSHFWRIWKHDFWRURPLVVLRQDQG
LL ZKHUH E\ YLUWXH RI VHFWLRQ  RU  WKH UHJXODWRU ZRXOG
RWKHUZLVHKDYHSRZHUWRLPSRVHDIL[HGPRQHWDU\SHQDOW\RU
DQRWKHU UHTXLUHPHQW RQ WKH GHIDXOWHU LQ UHVSHFW RI WKH DFW RU
RPLVVLRQWKHUHJXODWRUPD\QRWGRVR
E LQ D FDVH QRW IDOOLQJ ZLWKLQ SDUDJUDSK D  ZKHUH D UHTXLUHPHQW LV
LPSRVHG RQ WKH GHIDXOWHU RU XQGHUWDNLQJV IURP WKH GHIDXOWHU DUH
DFFHSWHGE\WKHUHJXODWRUu
L WKHGHIDXOWHUPD\QRWDWDQ\WLPHEHFRQYLFWHGRIWKHUHOHYDQW
RIIHQFHLQUHVSHFWRIWKHDFWRURPLVVLRQXQOHVVWKHGHIDXOWHUIDLOV
WR FRPSO\ ZLWK WKH UHTXLUHPHQW RU WKH XQGHUWDNLQJV RU DQ\
SDUWRIWKHXQGHUWDNLQJV DQG
LL ZKHUH E\ YLUWXH RI VHFWLRQ  RU  WKH UHJXODWRU ZRXOG
RWKHUZLVHKDYHSRZHUWRLPSRVHDIL[HGPRQHWDU\SHQDOW\RU
DQRWKHU UHTXLUHPHQW RQ WKH GHIDXOWHU LQ UHVSHFW RI WKH DFW RU
RPLVVLRQWKHUHJXODWRUPD\QRWGRVRXQOHVVWKHGHIDXOWHUIDLOV
WR FRPSO\ ZLWK WKH UHTXLUHPHQW RU WKH XQGHUWDNLQJV RU DQ\
SDUWRIWKHXQGHUWDNLQJV 



$QRUGHUXQGHUVHFWLRQPD\IRUWKHSXUSRVHVRIVXEVHFWLRQ  E L PDNH
SURYLVLRQIRUDQ\SHULRGZLWKLQZKLFKFULPLQDOSURFHHGLQJVPD\EHLQVWLWXWHG
DJDLQVWWKHGHIDXOWHUWREHH[WHQGHG



$QRUGHUXQGHUVHFWLRQZKLFKHQDEOHVDUHJXODWRUu
D WRLPSRVHDQ\UHTXLUHPHQWRQWKHGHIDXOWHUZKLFKLVQRWDUHTXLUHPHQW
WRSD\DPRQHWDU\SHQDOW\RU
E WRDFFHSWDQ\XQGHUWDNLQJVIURPWKHGHIDXOWHU
PD\ SURYLGH WKDW LI WKH GHIDXOWHU IDLOV WR FRPSO\ ZLWK WKH UHTXLUHPHQW RU
XQGHUWDNLQJV RU DQ\ SDUW RI WKH XQGHUWDNLQJV  WKH GHIDXOWHU PXVW SD\ D
PRQHWDU\SHQDOW\WRWKHUHJXODWRU



$Q RUGHU XQGHU VHFWLRQ  PDNLQJ SURYLVLRQ DV VSHFLILHG LQ VXEVHFWLRQ 
PD\u
D VSHFLI\WKHDPRXQWRIWKHSHQDOW\WREHSDLG
E SURYLGH IRU WKH DPRXQW WR EH FDOFXODWHG E\ UHIHUHQFH WR FULWHULD
VSHFLILHGLQWKHRUGHU
F SURYLGHIRUWKHDPRXQWWREHGHWHUPLQHGE\WKHUHJXODWRURU
G SURYLGHIRUWKHDPRXQWWREHGHWHUPLQHGLQDQ\RWKHUZD\



$QRUGHUXQGHUVHFWLRQPDNLQJSURYLVLRQDVVSHFLILHGLQVXEVHFWLRQ  PXVW
VHFXUHWKDWu



5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\VDQFWLRQV

D
E

WKH UHJXODWRU LV UHTXLUHG WR VHUYH RQ WKH GHIDXOWHU D QRWLFH UHTXLULQJ
SD\PHQWDQG
WKHGHIDXOWHULVDEOHWRDSSHDODJDLQVWWKDWQRWLFH
3HUPDQHQWFHVVDWLRQRIUHJXODWHGDFWLYLW\



3RZHUWRHQDEOHUHJXODWRUVWRUHTXLUHSHUPDQHQWFHVVDWLRQRIDFWLYLW\


$ 0LQLVWHU RI WKH &URZQ PD\ E\ RUGHU PDNH SURYLVLRQ IRU WKH SXUSRVH
VSHFLILHGLQVXEVHFWLRQ  



7KDWSXUSRVHLVWRHQDEOHDUHJXODWRUWRUHTXLUHDSHUVRQ qWKHGHIDXOWHUr WR
FHDVHFDUU\LQJRQDQDFWLYLW\LQDFDVHZKHUHWKHFRQGLWLRQVLQVXEVHFWLRQ  DUH
VDWLVILHG



7KHFRQGLWLRQVDUHWKDWu
D WKHUHJXODWRULVVDWLVILHGWKDWWKHGHIDXOWHULVGRLQJVRPHWKLQJLQRULQ
UHODWLRQWRWKHFDUU\LQJRQRIWKDWDFWLYLW\ZKLFKSUHVHQWVDVLJQLILFDQW
ULVNRIVHULRXVKDUPWRKXPDQKHDOWKRUWRWKHHQYLURQPHQW
E WKH UHJXODWRU LV VDWLVILHG WKDW WKH GHIDXOWHU LV FRPPLWWLQJ D UHOHYDQW
RIIHQFHLQGRLQJWKDWWKLQJDQG
F WKHGHIDXOWHUKDVSUHYLRXVO\EHHQFRQYLFWHGRIWKDWRIIHQFH



$UHTXLUHPHQWLPSRVHGXQGHUWKLVVHFWLRQLVWREHLPSRVHGE\DQRWLFH



$QRUGHUXQGHUWKLVVHFWLRQPD\LQFOXGHSURYLVLRQDVWRWKHVWDQGDUGRISURRI
WREHPHWEHIRUHWKHUHJXODWRUPD\EHVDWLVILHGDVVSHFLILHGLQVXEVHFWLRQ  D
DQG E 



,QVXEVHFWLRQ  WKHUHIHUHQFHWRKDUPWRWKHHQYLURQPHQWLQFOXGHVKDUPWRWKH
KHDOWKRIDQLPDOVDQGSODQWV



3HUPDQHQWFHVVDWLRQRIDFWLYLW\SURFHGXUH


$QRUGHUXQGHUVHFWLRQPD\RQO\HQDEOHDUHJXODWRUWRUHTXLUHWKHFHVVDWLRQ
RIDQDFWLYLW\LIWKHRUGHUVHFXUHVWKHUHVXOWVLQVXEVHFWLRQ  



7KRVHUHVXOWVDUHWKDWu
D ZKHUHWKHUHJXODWRUSURSRVHVWRLPSRVHWKDWUHTXLUHPHQWWKHUHJXODWRU
LVUHTXLUHGWRVHUYHRQWKHGHIDXOWHUDQRWLFHRIZKDWLVSURSRVHGZKLFK
FRPSOLHVZLWKVXEVHFWLRQ  
E WKHGHIDXOWHUKDVWKHVDPHGHIHQFHVLQUHODWLRQWRWKHLPSRVLWLRQRIWKH
UHTXLUHPHQWDVDUHDYDLODEOHWRWKHGHIDXOWHUXQGHUDQ\HQDFWPHQWLQ
UHODWLRQWRWKHUHOHYDQWRIIHQFH
F WKHGHIDXOWHULVDEOHWRPDNHZULWWHQUHSUHVHQWDWLRQVDQGREMHFWLRQVWR
WKHUHJXODWRULQUHODWLRQWRWKHLPSRVLWLRQRIWKHUHTXLUHPHQW
G DIWHU WKH HQG RI WKH SHULRG IRU PDNLQJ VXFK UHSUHVHQWDWLRQV DQG
REMHFWLRQVWKHUHJXODWRULVUHTXLUHGWRGHWHUPLQHZKHWKHUWRLPSRVHRU
ZLWKGUDZWKHUHTXLUHPHQW
H ZKHUH WKH UHJXODWRU GHFLGHV WR LPSRVH WKH UHTXLUHPHQW WKH QRWLFH
LPSRVLQJLWFRPSOLHVZLWKVXEVHFWLRQ  DQG
I WKH GHIDXOWHU LV DEOH WR DSSHDO DJDLQVW WKH LPSRVLWLRQ RI WKH
UHTXLUHPHQW

5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\VDQFWLRQV





7RFRPSO\ZLWKWKLVVXEVHFWLRQWKHQRWLFHUHIHUUHGWRLQVXEVHFWLRQ  D PXVW
LQFOXGHLQIRUPDWLRQDVWRu
D WKHJURXQGVIRULPSRVLQJWKHUHTXLUHPHQW
E WKHGHIHQFHVUHIHUUHGWRLQVXEVHFWLRQ  E WKDWDUHDYDLODEOH
F WKHGHIDXOWHUpVULJKWWRPDNHUHSUHVHQWDWLRQVDQGREMHFWLRQVDQG
G WKHSHULRGZLWKLQZKLFKUHSUHVHQWDWLRQVDQGREMHFWLRQVPD\EHPDGH
ZKLFKPD\QRWEHOHVVWKDQWKHSHULRGRIGD\VEHJLQQLQJZLWKWKH
GD\RQZKLFKWKHQRWLFHLVUHFHLYHGE\WKHGHIDXOWHU



7RFRPSO\ZLWKWKLVVXEVHFWLRQWKHQRWLFHUHIHUUHGWRLQVXEVHFWLRQ  H PXVW
LQFOXGHLQIRUPDWLRQDVWRu
D WKHDFWLYLW\ZKLFKPXVWFHDVHDQGWKHGDWHE\ZKLFKLWPXVWFHDVH
E WKHJURXQGVIRULPSRVLQJWKHUHTXLUHPHQW
F WKHGHIDXOWHUpVULJKWVRIDSSHDODQG
G WKHFRQVHTXHQFHVRIQRQFRPSOLDQFH



$QRUGHUXQGHUVHFWLRQPD\LQFOXGHSURYLVLRQIRUFRPSHQVDWLRQ LQFOXGLQJ
FRPSHQVDWLRQE\D0LQLVWHURIWKH&URZQ ZKHUHu
D WKHGHIDXOWHUVXFFHVVIXOO\DSSHDOVDJDLQVWWKHUHTXLUHPHQWRU
E WKHQRWLFHLVZLWKGUDZQE\WKHUHJXODWRU



3HUPDQHQWFHVVDWLRQRIDFWLYLW\HIIHFW


$QRUGHUXQGHUVHFWLRQZKLFKHQDEOHVDUHJXODWRUWRUHTXLUHWKHFHVVDWLRQRI
DQ DFWLYLW\ PXVW VHFXUH WKDW LI WKH GHIDXOWHU IDLOV WR FRPSO\ ZLWK WKDW
UHTXLUHPHQWWKHGHIDXOWHUPXVWSD\DPRQHWDU\SHQDOW\WRWKHUHJXODWRU



$Q RUGHU XQGHU VHFWLRQ  PDNLQJ SURYLVLRQ DV VSHFLILHG LQ VXEVHFWLRQ 
PD\u
D VSHFLI\WKHDPRXQWRIWKHSHQDOW\WREHSDLG
E SURYLGH IRU WKH DPRXQW WR EH FDOFXODWHG E\ UHIHUHQFH WR FULWHULD
VSHFLILHGLQWKHRUGHU
F SURYLGHIRUWKHDPRXQWWREHGHWHUPLQHGE\WKHUHJXODWRURU
G SURYLGHIRUWKHDPRXQWWREHGHWHUPLQHGLQDQ\RWKHUZD\



$QRUGHUXQGHUVHFWLRQPDNLQJSURYLVLRQDVVSHFLILHGLQVXEVHFWLRQ  PXVW
VHFXUHWKDWu
D WKH UHJXODWRU LV UHTXLUHG WR VHUYH RQ WKH GHIDXOWHU D QRWLFH UHTXLULQJ
SD\PHQWDQG
E WKHGHIDXOWHULVDEOHWRDSSHDODJDLQVWWKDWQRWLFH
7HPSRUDU\FHVVDWLRQRIUHJXODWHGDFWLYLW\



3RZHUWRHQDEOHUHJXODWRUVWRUHTXLUHWHPSRUDU\FHVVDWLRQRIDFWLYLW\


$ 0LQLVWHU RI WKH &URZQ PD\ E\ RUGHU PDNH SURYLVLRQ IRU WKH SXUSRVH
VSHFLILHGLQVXEVHFWLRQ  



7KDWSXUSRVHLVWRHQDEOHDUHJXODWRUWRUHTXLUHDSHUVRQ qWKHGHIDXOWHUr WR
FHDVHFDUU\LQJRQDQDFWLYLW\IRUDSHULRGVSHFLILHGE\WKHUHJXODWRULQDFDVH
ZKHUHWKHFRQGLWLRQLQVXEVHFWLRQ  LVVDWLVILHG



7KDWFRQGLWLRQLVWKDWWKHUHJXODWRUKDVUHDVRQDEOHJURXQGVWRVXVSHFWWKDWu



5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\VDQFWLRQV

D

E

WKHGHIDXOWHULVGRLQJVRPHWKLQJLQRULQUHODWLRQWRWKHFDUU\LQJRQRI
WKDWDFWLYLW\ZKLFKSUHVHQWVDVLJQLILFDQWULVNRIVHULRXVKDUPWRu
L KXPDQKHDOWK
LL WKHHQYLURQPHQWRU
LLL WKHILQDQFLDOLQWHUHVWVRIFRQVXPHUVDQG
WKHGHIDXOWHULVFRPPLWWLQJDUHOHYDQWRIIHQFHLQGRLQJWKDWWKLQJ



7KHSHULRGUHIHUUHGWRLQVXEVHFWLRQ  PD\QRWH[FHHGVL[PRQWKV



$UHTXLUHPHQWLPSRVHGXQGHUWKLVVHFWLRQLVEHLPSRVHGE\DQRWLFH



,QVXEVHFWLRQ  WKHUHIHUHQFHWRKDUPWRWKHHQYLURQPHQWLQFOXGHVKDUPWRWKH
KHDOWKRIDQLPDOVDQGSODQWV



7HPSRUDU\FHVVDWLRQRIDFWLYLW\SURFHGXUH


$QRUGHUXQGHUVHFWLRQPD\RQO\HQDEOHDUHJXODWRUWRUHTXLUHWKHFHVVDWLRQ
RIDQDFWLYLW\IRUDVSHFLILHGSHULRGLIWKHRUGHUVHFXUHVWKHUHVXOWVLQVXEVHFWLRQ




7KRVHUHVXOWVDUHWKDWu
D ZKHUHWKHUHJXODWRUGHFLGHVWRLPSRVHWKDWUHTXLUHPHQWWKHUHJXODWRU
LVUHTXLUHGWRVHUYHRQWKHGHIDXOWHUDQRWLFHLPSRVLQJWKHUHTXLUHPHQW
ZKLFKFRPSOLHVZLWKVXEVHFWLRQ  
E WKHGHIDXOWHUKDVWKHVDPHGHIHQFHVLQUHODWLRQWRWKHLPSRVLWLRQRIWKH
UHTXLUHPHQWDVDUHDYDLODEOHWRWKHGHIDXOWHUXQGHUDQ\HQDFWPHQWLQ
UHODWLRQWRWKHUHOHYDQWRIIHQFHDQG
F WKH GHIDXOWHU LV DEOH WR DSSHDO DJDLQVW WKH LPSRVLWLRQ RI WKH
UHTXLUHPHQW



7RFRPSO\ZLWKWKLVVXEVHFWLRQWKHQRWLFHUHIHUUHGWRLQVXEVHFWLRQ  D PXVW
LQFOXGHLQIRUPDWLRQDVWRu
D WKHDFWLYLW\ZKLFKPXVWFHDVHDQGWKHGDWHE\ZKLFKLWPXVWFHDVH
E WKHJURXQGVIRULPSRVLQJWKHUHTXLUHPHQW
F WKHGHIHQFHVUHIHUUHGWRLQVXEVHFWLRQ  E WKDWDUHDYDLODEOH
G WKHGHIDXOWHUpVULJKWVRIDSSHDODQG
H WKHFRQVHTXHQFHVRIQRQFRPSOLDQFH



$QRUGHUXQGHUVHFWLRQPD\LQFOXGHSURYLVLRQIRUFRPSHQVDWLRQ LQFOXGLQJ
FRPSHQVDWLRQE\D0LQLVWHURIWKH&URZQ ZKHUHu
D WKHGHIDXOWHUVXFFHVVIXOO\DSSHDOVDJDLQVWWKHUHTXLUHPHQWRU
E WKHQRWLFHLVZLWKGUDZQE\WKHUHJXODWRU



7HPSRUDU\FHVVDWLRQRIDFWLYLW\HIIHFW


$QRUGHUXQGHUVHFWLRQZKLFKHQDEOHVDUHJXODWRUWRUHTXLUHWKHFHVVDWLRQRI
DQ DFWLYLW\ IRU D VSHFLILHG SHULRG PXVW VHFXUH WKDW LI WKH GHIDXOWHU IDLOV WR
FRPSO\ZLWKWKDWUHTXLUHPHQWWKHGHIDXOWHUPXVWSD\DPRQHWDU\SHQDOW\WR
WKHUHJXODWRU



$Q RUGHU XQGHU VHFWLRQ  PDNLQJ SURYLVLRQ DV VSHFLILHG LQ VXEVHFWLRQ 
PD\u
D VSHFLI\WKHDPRXQWRIWKHSHQDOW\WREHSDLG

5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\VDQFWLRQV

E
F
G




SURYLGH IRU WKH DPRXQW WR EH FDOFXODWHG E\ UHIHUHQFH WR FULWHULD
VSHFLILHGLQWKHRUGHU
SURYLGHIRUWKHDPRXQWWREHGHWHUPLQHGE\WKHUHJXODWRURU
SURYLGHIRUWKHDPRXQWWREHGHWHUPLQHGLQDQ\RWKHUZD\

$QRUGHUXQGHUVHFWLRQPDNLQJSURYLVLRQDVVSHFLILHGLQVXEVHFWLRQ  PXVW
VHFXUHWKDWu
D WKH UHJXODWRU LV UHTXLUHG WR VHUYH RQ WKH GHIDXOWHU D QRWLFH UHTXLULQJ
SD\PHQWDQG
E WKHGHIDXOWHULVDEOHWRDSSHDODJDLQVWWKDWQRWLFH
(QIRUFHPHQWXQGHUWDNLQJV



3RZHUWRHQDEOHUHJXODWRUVWRDFFHSWHQIRUFHPHQWXQGHUWDNLQJV


$ 0LQLVWHU RI WKH &URZQ PD\ E\ RUGHU PDNH SURYLVLRQ IRU WKH SXUSRVH
VSHFLILHGLQVXEVHFWLRQ  



7KDWSXUSRVHLVu
D WR HQDEOH D UHJXODWRU WR DFFHSW DQ HQIRUFHPHQW XQGHUWDNLQJ IURP D
SHUVRQ qWKHGHIDXOWHUr LQDFDVHZKHUHWKHUHJXODWRUKDVUHDVRQDEOH
JURXQGVWRVXVSHFWWKDWDQDFWRURPLVVLRQRIWKHGHIDXOWHUFRQVWLWXWHVD
UHOHYDQWRIIHQFHDQG
E IRU WKH DFFHSWDQFH RI WKH XQGHUWDNLQJ WR KDYH WKH FRQVHTXHQFHV LQ
VXEVHFWLRQ  



)RUWKHSXUSRVHVRIWKLV3DUWDQqHQIRUFHPHQWXQGHUWDNLQJrLVDQXQGHUWDNLQJ
E\ WKH GHIDXOWHU WR WDNH VXFK DFWLRQ DV PD\ EH VSHFLILHG LQ WKH XQGHUWDNLQJ
ZLWKLQVXFKSHULRGDVPD\EHVRVSHFLILHG



7KHDFWLRQVSHFLILHGLQDQHQIRUFHPHQWXQGHUWDNLQJPXVWEHRIRQHRUPRUHRI
WKHIROORZLQJGHVFULSWLRQVu
D DFWLRQWRVHFXUHWKDWWKHDFWRURPLVVLRQRIWKHGHIDXOWHULVQRWUHSHDWHG
RUFRQWLQXHG
E DFWLRQWRVHFXUHWKDWWKHSRVLWLRQLVVRIDUDVSRVVLEOHUHVWRUHGWRZKDW
LWZRXOGKDYHEHHQLIWKHDFWRURPLVVLRQKDGQRWWDNHQSODFH
F DFWLRQ LQFOXGLQJWKHSD\PHQWRIDVXPRIPRQH\ WREHQHILWDQ\SHUVRQ
DIIHFWHGE\WKHDFWRURPLVVLRQ



7KHFRQVHTXHQFHVLQWKLVVXEVHFWLRQDUHWKDWXQOHVVWKHGHIDXOWHUKDVIDLOHGWR
FRPSO\ZLWKWKHXQGHUWDNLQJRUDQ\SDUWRILWu
D WKHGHIDXOWHUPD\QRWDWDQ\WLPHEHFRQYLFWHGRIWKHUHOHYDQWRIIHQFH
LQUHVSHFWRIWKHDFWRURPLVVLRQDQG
E ZKHUHE\YLUWXHRIVHFWLRQRUWKHUHJXODWRUZRXOGRWKHUZLVHKDYH
SRZHUWRLPSRVHDIL[HGPRQHWDU\SHQDOW\RURWKHUUHTXLUHPHQWRQWKH
GHIDXOWHULQUHVSHFWRIWKHDFWRURPLVVLRQWKHUHJXODWRUPD\QRWGRVR



$Q RUGHU XQGHU WKLV VHFWLRQ ZKLFK PDNHV SURYLVLRQ IRU HQIRUFHPHQW
XQGHUWDNLQJVPD\LQSDUWLFXODULQFOXGHSURYLVLRQu
D DVWRWKHSURFHGXUHIRUHQWHULQJLQWRWKHXQGHUWDNLQJ
E DVWRWKHWHUPVRIWKHXQGHUWDNLQJ
F DVWRSXEOLFDWLRQRIWKHXQGHUWDNLQJE\WKHUHJXODWRU
G DVWRYDULDWLRQRIWKHXQGHUWDNLQJ



5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\VDQFWLRQV

H
I
J
K
L
M

DVWRFLUFXPVWDQFHVLQZKLFKWKHGHIDXOWHUPD\EHUHJDUGHGDVKDYLQJ
FRPSOLHGZLWKWKHXQGHUWDNLQJ
DVWRPRQLWRULQJE\WKHUHJXODWRURIWKHGHIDXOWHUpVFRPSOLDQFHZLWKWKH
XQGHUWDNLQJ
DVWRFHUWLILFDWLRQE\WKHUHJXODWRUWKDWWKHGHIDXOWHUKDVFRPSOLHGZLWK
WKHXQGHUWDNLQJ
LQ D FDVH ZKHUH WKH GHIDXOWHU JLYHV LQDFFXUDWH PLVOHDGLQJ RU
LQFRPSOHWHLQIRUPDWLRQLQUHODWLRQWRWKHXQGHUWDNLQJIRUWKHGHIDXOWHU
WREHUHJDUGHGDVQRWKDYLQJFRPSOLHGZLWKLW
LQDFDVHZKHUHWKHGHIDXOWHUKDVFRPSOLHGSDUWO\EXWQRWIXOO\ZLWKWKH
XQGHUWDNLQJIRUWKDWSDUWFRPSOLDQFHWREHWDNHQLQWRDFFRXQWLQWKH
LPSRVLWLRQRIDQ\FULPLQDORURWKHUVDQFWLRQRQWKHGHIDXOWHU
IRU WKH SXUSRVH RI HQDEOLQJ FULPLQDO SURFHHGLQJV WR EH LQVWLWXWHG
DJDLQVWWKHGHIDXOWHULQUHVSHFWRIWKHUHOHYDQWRIIHQFHLQWKHHYHQWRI
EUHDFKRIWKHXQGHUWDNLQJRUDQ\SDUWRILWIRUDQ\SHULRGZLWKLQZKLFK
WKRVHSURFHHGLQJVPD\EHLQVWLWXWHGWREHH[WHQGHG
6XERUGLQDWHOHJLVODWLRQ



2IIHQFHVXQGHUVXERUGLQDWHOHJLVODWLRQ


7KLVVHFWLRQDSSOLHVZKHUHE\YLUWXHRIDUHOHYDQWHQDFWPHQWD0LQLVWHURIWKH
&URZQ KDV RU WKH :HOVK 0LQLVWHUV KDYH SRZHU E\ VWDWXWRU\ LQVWUXPHQW WR
PDNHSURYLVLRQFUHDWLQJDFULPLQDORIIHQFH



7KDW SRZHU LQFOXGHV SRZHU WR PDNH LQ UHODWLRQ WR D UHOHYDQW HQIRUFHPHQW
DXWKRULW\DQ\SURYLVLRQZKLFKFRXOGEHPDGHE\DQRUGHUXQGHUWKLV3DUWLI
IRUWKHSXUSRVHVRIWKLV3DUWu
D WKHUHOHYDQWHQIRUFHPHQWDXWKRULW\ZHUHDUHJXODWRUDQG
E WKHRIIHQFHZHUHDUHOHYDQWRIIHQFHLQUHODWLRQWRWKDWUHJXODWRU



,QVXEVHFWLRQ  qUHOHYDQWHQDFWPHQWrPHDQVDQ\RIWKHIROORZLQJu
D WKH6HD)LVK &RQVHUYDWLRQ $FW F  VHFWLRQ
E WKH+RYHUFUDIW$FW F  VHFWLRQ
F WKH+HDOWKDQG6DIHW\DW:RUNHWF$FW F  VHFWLRQ
G WKH$QLPDO+HDOWK$FW F  
H WKH)LVKHULHV$FW F  VHFWLRQ
I WKH(OHFWULFLW\$FW F  VHFWLRQ
J WKH)RRG6DIHW\$FW F  
K WKH:DWHU,QGXVWU\$FW F  VHFWLRQVDQG
L WKH0HUFKDQW6KLSSLQJ$FW F  
M WKH(QYLURQPHQW$FW F  VHFWLRQ
N WKH3ROOXWLRQ3UHYHQWLRQDQG&RQWURO$FW F  VHFWLRQ
O WKH5HJXODWRU\5HIRUP$FW F  VHFWLRQ VRIDUDVFRQWLQXLQJWR
KDYHHIIHFW 



,QVXEVHFWLRQ  qUHOHYDQWHQIRUFHPHQWDXWKRULW\rPHDQVDSHUVRQRWKHUWKDQ
DGHVLJQDWHGUHJXODWRUZLWKDQHQIRUFHPHQWIXQFWLRQLQUHODWLRQWRWKHRIIHQFH



)RU WKH SXUSRVHV RI VXEVHFWLRQ   qGHVLJQDWHG UHJXODWRUr DQG qHQIRUFHPHQW
IXQFWLRQrKDYHWKHVDPHPHDQLQJVDVWKH\KDYHIRUWKHSXUSRVHVRIVHFWLRQ



5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\VDQFWLRQV

*XLGDQFH


*XLGDQFHDVWRXVHRISRZHUVXQGHUWKLV3DUW


1RSURYLVLRQPD\EHPDGHXQGHURUE\YLUWXHRIWKLV3DUWu
D WRLPSRVHDIL[HGPRQHWDU\SHQDOW\
E WRLPSRVHDUHTXLUHPHQWXQGHUVHFWLRQRURU
F WRDFFHSWDQXQGHUWDNLQJXQGHUVHFWLRQ
XQOHVVWKHLQVWUXPHQWFRQWDLQLQJWKHSURYLVLRQVHFXUHVWKHUHVXOWVLQVXEVHFWLRQ




7KRVHUHVXOWVDUHWKDWu
D WKHUHJXODWRULVUHTXLUHGWRSXEOLVKJXLGDQFHDERXWWKHLPSRVLWLRQRI
WKHSHQDOW\RUUHTXLUHPHQWRUDFFHSWDQFHRIWKHXQGHUWDNLQJ
E LQWKHFDVHRIJXLGDQFHUHODWLQJWRWKHLPSRVLWLRQRIDIL[HGPRQHWDU\
SHQDOW\RURIDQ\RWKHUUHTXLUHPHQWWKHJXLGDQFHFRQWDLQVWKHUHOHYDQW
LQIRUPDWLRQ
F WKHUHJXODWRULVUHTXLUHGWRUHYLVHWKHJXLGDQFHZKHUHDSSURSULDWH
G WKH UHJXODWRU LV UHTXLUHG WR FRQVXOW VXFK SHUVRQV DV WKH RUGHU PD\
VSHFLI\EHIRUHSXEOLVKLQJDQ\JXLGDQFHRUUHYLVHGJXLGDQFHDQG
H WKH UHJXODWRU LV UHTXLUHG WR KDYH UHJDUG WR WKH JXLGDQFH RU UHYLVHG
JXLGDQFHLQH[HUFLVLQJLWVIXQFWLRQV



,QWKHFDVHRIJXLGDQFHUHODWLQJWRWKHLPSRVLWLRQRIDIL[HGPRQHWDU\SHQDOW\
WKHUHOHYDQWLQIRUPDWLRQUHIHUUHGWRLQVXEVHFWLRQ  E LVLQIRUPDWLRQDVWRu
D WKHFLUFXPVWDQFHVLQZKLFKWKHSHQDOW\LVOLNHO\WREHLPSRVHG
E WKHGHIHQFHVDYDLODEOH
F ZKDWWKHSHQDOW\LVRUKRZLWLVFDOFXODWHGDQG
G ULJKWVWRUHTXLUHUHYLHZDQGULJKWVRIDSSHDO



,Q WKH FDVH RI JXLGDQFH UHODWLQJ WR WKH LPSRVLWLRQ RI D UHTXLUHPHQW XQGHU
VHFWLRQ  WKH UHOHYDQW LQIRUPDWLRQ UHIHUUHG WR LQ VXEVHFWLRQ  E  LV
LQIRUPDWLRQDVWRu
D WKHFLUFXPVWDQFHVLQZKLFKWKHUHTXLUHPHQWLVOLNHO\WREHLPSRVHG
E WKHGHIHQFHVDYDLODEOH
F LQ WKH FDVH RI D UHTXLUHPHQW WR SD\ D PRQHWDU\ SHQDOW\ WKH PDWWHUV
OLNHO\ WR EH WDNHQ LQWR DFFRXQW E\ WKH UHJXODWRU LQ GHWHUPLQLQJ WKH
DPRXQWRIWKHSHQDOW\DQG
G ULJKWVWRPDNHUHSUHVHQWDWLRQVDQGREMHFWLRQVDQGULJKWVRIDSSHDO



,Q WKH FDVH RI JXLGDQFH UHODWLQJ WR WKH LPSRVLWLRQ RI D UHTXLUHPHQW XQGHU
VHFWLRQ  WKH UHOHYDQW LQIRUPDWLRQ UHIHUUHG WR LQ VXEVHFWLRQ  E  LV
LQIRUPDWLRQDVWRu
D WKH FLUFXPVWDQFHV LQ ZKLFK WKH UHJXODWRU LV OLNHO\ WR LPSRVH WKH
UHTXLUHPHQW
E WKHGHIHQFHVDYDLODEOHDQG
F ULJKWVWRPDNHUHSUHVHQWDWLRQVDQGREMHFWLRQVDQGULJKWVRIDSSHDO



,Q WKH FDVH RI JXLGDQFH UHODWLQJ WR WKH LPSRVLWLRQ RI D UHTXLUHPHQW XQGHU
VHFWLRQ  WKH UHOHYDQW LQIRUPDWLRQ UHIHUUHG WR LQ VXEVHFWLRQ  E  LV
LQIRUPDWLRQDVWRu
D WKH FLUFXPVWDQFHV LQ ZKLFK WKH UHJXODWRU LV OLNHO\ WR LPSRVH WKH
UHTXLUHPHQW



5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\VDQFWLRQV

E
F


WKHGHIHQFHVDYDLODEOHDQG
ULJKWVRIDSSHDO

*XLGDQFHDVWRHQIRUFHPHQWRIUHOHYDQWRIIHQFHV


:KHUHSRZHUVDUHFRQIHUUHGRQDUHJXODWRUXQGHURUE\YLUWXHRIWKLV3DUWLQ
UHODWLRQ WR DQ\ UHOHYDQW RIIHQFH RU RIIHQFHV WKH UHJXODWRU PXVW SUHSDUH DQG
SXEOLVKJXLGDQFHDERXWKRZWKHRIIHQFHRURIIHQFHVDUHHQIRUFHG



7KHJXLGDQFHPXVWIRUHDFKRIIHQFHWRZKLFKLWUHODWHVLQFOXGHJXLGDQFHDV
WRu
D WKH VDQFWLRQV LQFOXGLQJ FULPLQDO VDQFWLRQV  WR ZKLFK D SHUVRQ ZKR
FRPPLWVWKHRIIHQFHPD\EHOLDEOH
E WKHDFWLRQZKLFKWKHUHJXODWRUPD\WDNHWRHQIRUFHWKHRIIHQFHZKHWKHU
E\YLUWXHRIWKLV3DUWRURWKHUZLVHDQG
F WKH FLUFXPVWDQFHV LQ ZKLFK WKH UHJXODWRU LV OLNHO\ WR WDNH DQ\ VXFK
DFWLRQ



$UHJXODWRUPD\IURPWLPHWRWLPHUHYLVHJXLGDQFHSXEOLVKHGE\LWXQGHUWKLV
VHFWLRQDQGSXEOLVKWKHUHYLVHGJXLGDQFH



7KH UHJXODWRU PXVW FRQVXOW VXFK SHUVRQV DV LW FRQVLGHUV DSSURSULDWH EHIRUH
SXEOLVKLQJDQ\JXLGDQFHRUUHYLVHGJXLGDQFHXQGHUWKLVVHFWLRQ
'HYROXWLRQ



6FRWODQG


$QRUGHUXQGHUWKLV3DUWPD\QRWH[FHSWIRUFRQVHTXHQWLDOSXUSRVHVPDNHDQ\
SURYLVLRQ ZKLFK ZRXOG EH ZLWKLQ WKH OHJLVODWLYH FRPSHWHQFH RI WKH 6FRWWLVK
3DUOLDPHQWLILWZHUHFRQWDLQHGLQDQ$FWRIWKDW3DUOLDPHQW



%HIRUHPDNLQJDQRUGHUXQGHUWKLV3DUWLQUHODWLRQWRDQRIIHQFHLQ6FRWODQGWKH
0LQLVWHUPDNLQJLWPXVWREWDLQWKHFRQVHQWRIWKH/RUG$GYRFDWH



%HIRUHPDNLQJDQRUGHUXQGHUWKLV3DUWLQUHODWLRQWRDUHJXODWRUZKLFKLVD
ORFDODXWKRULW\LQ6FRWODQGWKH0LQLVWHUPDNLQJLWPXVWFRQVXOWWKH6FRWWLVK
0LQLVWHUV



,Q VXEVHFWLRQ   qORFDO DXWKRULW\ LQ 6FRWODQGr PHDQV D FRXQFLO FRQVWLWXWHG
XQGHUVHFWLRQRIWKH/RFDO*RYHUQPHQWHWF 6FRWODQG $FW F  



1RUWKHUQ,UHODQG
$QRUGHUXQGHUWKLV3DUWPD\QRWH[FHSWIRUFRQVHTXHQWLDOSXUSRVHVPDNHDQ\
SURYLVLRQZKLFKZRXOGEHZLWKLQWKHOHJLVODWLYHFRPSHWHQFHRIWKH1RUWKHUQ
,UHODQG$VVHPEO\LILWZHUHFRQWDLQHGLQDQ$FWRIWKDW$VVHPEO\



:DOHV


7KHSRZHUVFRQIHUUHGRQD0LQLVWHURIWKH&URZQXQGHUVHFWLRQVWRPD\
DOVR EH H[HUFLVHG LQ UHODWLRQ WR PDWWHUV LQ :DOHV LQ UHVSHFW RI ZKLFK :HOVK
0LQLVWHUV H[HUFLVH IXQFWLRQV E\ WKH :HOVK 0LQLVWHUV DIWHU FRQVXOWLQJ WKH
6HFUHWDU\RI6WDWH

5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\VDQFWLRQV





$0LQLVWHURIWKH&URZQPXVWFRQVXOWWKH:HOVK0LQLVWHUVEHIRUHPDNLQJDQ\
SURYLVLRQ XQGHU WKLV 3DUW ZKLFK UHODWHV WR DQ RIIHQFH ZKLFK DSSOLHV LQ RU LQ
UHODWLRQWR:DOHV



$0LQLVWHURIWKH&URZQPXVWREWDLQWKHFRQVHQWRIWKH:HOVK0LQLVWHUVEHIRUH
PDNLQJDQ\SURYLVLRQXQGHUWKLV3DUWZKLFKUHODWHVWRDQRIIHQFHZKLFKu
D DSSOLHVLQRULQUHODWLRQWR:DOHVDQG
E UHODWHV WR D PDWWHU LQ UHVSHFW RI ZKLFK :HOVK 0LQLVWHUV H[HUFLVH
IXQFWLRQV



$QRUGHUXQGHUWKLV3DUWZKLFKPDNHVSURYLVLRQZKLFKZRXOGEHZLWKLQWKH
OHJLVODWLYHFRPSHWHQFHRIWKH1DWLRQDO$VVHPEO\IRU:DOHVLILWZHUHFRQWDLQHG
LQD0HDVXUHRIWKH$VVHPEO\ RULIWKHRUGHULVPDGHDIWHUWKH$VVHPEO\$FW
SURYLVLRQVFRPHLQWRIRUFHDQ$FWRIWKH$VVHPEO\ PD\RQO\EHPDGHZLWKWKH
FRQVHQWRIWKH$VVHPEO\
6XSSOHPHQWDU\DQGJHQHUDO



0RQHWDU\SHQDOWLHV


$QRUGHUXQGHUWKLV3DUWZKLFKHQDEOHVDUHJXODWRUWRUHTXLUHDSHUVRQWRSD\
DPRQHWDU\SHQDOW\PD\LQFOXGHSURYLVLRQu
D IRUHDUO\SD\PHQWGLVFRXQWV
E IRUWKHSD\PHQWRILQWHUHVWRURWKHUILQDQFLDOSHQDOWLHVIRUODWHSD\PHQW
RIWKHSHQDOW\VXFKLQWHUHVWRURWKHUILQDQFLDOSHQDOWLHVQRWLQWRWDOWR
H[FHHGWKHDPRXQWRIWKDWSHQDOW\
F IRU WKH UHJXODWRU WR UHFRYHU WKH SHQDOW\ DQG DQ\ LQWHUHVW RU RWKHU
ILQDQFLDOSHQDOW\IRUODWHSD\PHQWDVDFLYLOGHEW



:KHUHE\YLUWXHRIWKLV3DUWDUHJXODWRUUHFHLYHVu
D DQ\PRQHWDU\SHQDOW\RU
E DQ\LQWHUHVWRURWKHUILQDQFLDOSHQDOW\IRUODWHSD\PHQWRIDPRQHWDU\
SHQDOW\
WKHUHJXODWRUPXVWSD\LWLQWRWKH&RQVROLGDWHG)XQG



$SSHDOV


$QRUGHUXQGHUWKLV3DUWZKLFKPDNHVSURYLVLRQIRUDQDSSHDOLQUHODWLRQWRWKH
LPSRVLWLRQ RIDQ\ IL[HG PRQHWDU\ SHQDOW\RU RWKHU UHTXLUHPHQWRQ D SHUVRQ
PD\LQFOXGHu
D SURYLVLRQVXVSHQGLQJSHQGLQJGHWHUPLQDWLRQRIWKHDSSHDOWKHIL[HG
PRQHWDU\SHQDOW\RURWKHUUHTXLUHPHQW
E SURYLVLRQDVWRWKHSRZHUVRIDQ\SHUVRQWRZKRPWKHDSSHDOLVPDGH



7KHSURYLVLRQUHIHUUHGWRLQVXEVHFWLRQ  E LQFOXGHVSURYLVLRQFRQIHUULQJRQ
WKHSHUVRQWRZKRPWKHDSSHDOLVPDGHSRZHUu
D WRZLWKGUDZWKHSHQDOW\
E WRFRQILUPWKHSHQDOW\
F WRWDNHVXFKVWHSVDVWKHUHJXODWRUFRXOGWDNHLQUHODWLRQWRWKHDFWRU
RPLVVLRQWRZKLFKWKHSHQDOW\UHODWHV
G WRUHPLWWKHGHFLVLRQWRFRQILUPWKHSHQDOW\RUDQ\PDWWHUUHODWLQJWR
WKDWGHFLVLRQWRWKHUHJXODWRU



5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu5HJXODWRU\VDQFWLRQV



6XSSOHPHQWDU\SRZHUV


$QRUGHUXQGHUWKLV3DUWPD\UHSHDOUHYRNHRUDPHQGDQ\HQDFWPHQW



$Q RUGHU XQGHU WKLV 3DUW PD\ LQFOXGH FRQVHTXHQWLDO VXSSOHPHQWDU\
LQFLGHQWDODQGWUDQVLWLRQDOSURYLVLRQ



7KHVXSSOHPHQWDU\SURYLVLRQUHIHUUHGWRLQVXEVHFWLRQ  LQFOXGHVSURYLVLRQ
IRUWKHSXUSRVHRIIDFLOLWDWLQJWKHXVHRISRZHUVFRQIHUUHGE\DQRUGHUXQGHU
WKLV3DUWDQGLQSDUWLFXODUSURYLVLRQZKLFKIRUWKDWSXUSRVHu
D FRQIHUVRUH[WHQGVSRZHUVWRUHTXLUHLQIRUPDWLRQ
E DXWKRULVHV WKH XVH RI LQIRUPDWLRQ LQ HYLGHQFH ZKLFK FRXOG QRW
RWKHUZLVHODZIXOO\VREHXVHG
F FRQIHUVRUH[WHQGVSRZHUVRIHQWU\RUVHDUFK



&RQVXOWDWLRQ


$ SHUVRQ SURSRVLQJ WR PDNH DQ RUGHU XQGHU WKLV 3DUW PXVW FRQVXOW WKH
IROORZLQJ LQDGGLWLRQWRDQ\SHUVRQVZKRPXVWEHFRQVXOWHGXQGHUVHFWLRQV
DQG u
D WKHUHJXODWRUWRZKLFKWKHRUGHUUHODWHV
E VXFK RUJDQLVDWLRQV DV DSSHDU WR WKDW SHUVRQ WR EH UHSUHVHQWDWLYH RI
SHUVRQVVXEVWDQWLDOO\DIIHFWHGE\WKHSURSRVDOVDQG
F VXFKRWKHUSHUVRQVDVWKDWSHUVRQFRQVLGHUVDSSURSULDWH



,IDVDUHVXOWRIDQ\FRQVXOWDWLRQUHTXLUHGE\VXEVHFWLRQ  LWDSSHDUVWRWKDW
SHUVRQWKDWLWLVDSSURSULDWHWRFKDQJHWKHZKROHRUDQ\SDUWRIWKHSURSRVDOV
WKH SHUVRQ PXVW XQGHUWDNH VXFK IXUWKHU FRQVXOWDWLRQ ZLWK UHVSHFW WR WKH
FKDQJHVDVWKHSHUVRQFRQVLGHUVDSSURSULDWH



,IEHIRUHWKHGD\RQZKLFKWKLV3DUWFRPHVLQWRIRUFHDQ\FRQVXOWDWLRQZDV
XQGHUWDNHQZKLFKKDGLWEHHQXQGHUWDNHQRQRUDIWHUWKDWGD\ZRXOGWRDQ\
H[WHQWKDYHVDWLVILHGWKHUHTXLUHPHQWVRIWKLVVHFWLRQWKRVHUHTXLUHPHQWVPD\
WRWKDWH[WHQWEHWDNHQWRKDYHEHHQVDWLVILHG



2WKHUSURFHGXUDOUHTXLUHPHQWV


$QRUGHUXQGHUWKLV3DUWLVWREHPDGHE\VWDWXWRU\LQVWUXPHQW



$VWDWXWRU\LQVWUXPHQWFRQWDLQLQJDQRUGHUXQGHUWKLV3DUWPDGHE\D0LQLVWHU
RIWKH&URZQPD\QRWEHPDGHXQOHVVDGUDIWRIWKHLQVWUXPHQWKDVEHHQODLG
EHIRUHDQGDSSURYHGE\UHVROXWLRQRIHDFK+RXVHRI3DUOLDPHQW



$VWDWXWRU\LQVWUXPHQWFRQWDLQLQJDQRUGHUXQGHUWKLV3DUWPDGHE\WKH:HOVK
0LQLVWHUV PD\ QRW EH PDGH XQOHVV D GUDIW RI WKH LQVWUXPHQW KDV EHHQ ODLG
EHIRUHDQGDSSURYHGE\UHVROXWLRQRIWKH1DWLRQDO$VVHPEO\IRU:DOHV
3$57
*(1(5$/



,QWHUSUHWDWLRQ
,QWKLV$FWq0LQLVWHURIWKH&URZQrKDVWKHVDPHPHDQLQJDVLQWKH0LQLVWHUV
RIWKH&URZQ$FW F  

5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
3DUWu*HQHUDO



([WHQW


3DUWH[WHQGVWR(QJODQGDQG:DOHVRQO\ H[FHSWWKDWWKHDPHQGPHQWVPDGH
E\6FKHGXOHKDYHWKHVDPHH[WHQWDVWKHHQDFWPHQWVWRZKLFKWKH\UHODWH 



3DUW  DQG WKLV 3DUW H[WHQG WR (QJODQG DQG :DOHV 6FRWODQG DQG 1RUWKHUQ
,UHODQG







&RPPHQFHPHQW


3DUWFRPHVLQWRIRUFHRQVXFKGD\DVWKH0LQLVWHUIRUWKH&DELQHW2IILFHPD\
E\RUGHUPDGHE\VWDWXWRU\LQVWUXPHQWDSSRLQW



3DUWFRPHVLQWRIRUFHDWWKHHQGRIWKHSHULRGRIWZRPRQWKVEHJLQQLQJZLWK
WKHGD\RQZKLFKWKLV$FWLVSDVVHG
6KRUWWLWOH
7KLV$FWPD\EHFLWHGDVWKH5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV$FW



5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
6FKHGXOHu/%52VXSSOHPHQWDU\

6&+('8/(6

6&+('8/(

6HFWLRQ

/%526833/(0(17$5<
6WDWXV


 /%52LVQRWWREHUHJDUGHGDVDVHUYDQWRUDJHQWRIWKH&URZQRUDVHQMR\LQJ
DQ\VWDWXVLPPXQLW\RUSULYLOHJHRIWKH&URZQ
 7KHSURSHUW\RI/%52LVQRWWREHUHJDUGHGDVWKHSURSHUW\RIRUSURSHUW\
KHOGRQEHKDOIRIWKH&URZQ

0HPEHUVKLS



/%52LVWRFRQVLVWRIRUGLQDU\DQGH[RIILFLRPHPEHUV
 7KHUHDUHWREHDWOHDVWILYHDQGQRPRUHWKDQWHQRUGLQDU\PHPEHUV
 2QHRIWKHRUGLQDU\PHPEHUVLVWREHWKHFKDLURI/%52
 7KHFKDLUDQGRWKHURUGLQDU\PHPEHUVDUHWREHDSSRLQWHGE\WKH0LQLVWHU
 7KH 0LQLVWHU PXVW FRQVXOW WKH FKDLU EHIRUH DSSRLQWLQJ WKH RWKHU RUGLQDU\
PHPEHUV
 /%52LVWRSD\WRRULQUHVSHFWRIWKHRUGLQDU\PHPEHUVVXFKVXPVDVWKH
0LQLVWHU PD\ GHWHUPLQH E\ ZD\ RI RU LQ UHVSHFW RI UHPXQHUDWLRQ
DOORZDQFHVH[SHQVHVSHQVLRQVRUJUDWXLWLHV
 ,IWKH0LQLVWHUWKLQNVWKDWWKHUHDUHVSHFLDOFLUFXPVWDQFHVWKDWPDNHLWULJKW
IRU D SHUVRQ FHDVLQJ WR EH DQ RUGLQDU\ PHPEHU RI /%52 WR UHFHLYH
FRPSHQVDWLRQ /%52 PXVW SD\ WR WKDW SHUVRQ VXFK FRPSHQVDWLRQ DV WKH
0LQLVWHUPD\GHWHUPLQH



 7KHH[RIILFLRPHPEHUVDUHWREHu
D WKH&KLHI([HFXWLYHRI/%52 VHHSDUDJUDSK DQG
E VXFK RWKHU HPSOR\HHV RI /%52 DV PD\ IRU WKH WLPH EHLQJ EH
DSSRLQWHGE\WKH&KLHI([HFXWLYHDIWHUFRQVXOWLQJWKHFKDLU
 7KH QXPEHU RI H[ RIILFLR PHPEHUV DSSRLQWHG XQGHU VXESDUDJUDSK  E
PD\QRWDWDQ\WLPHH[FHHGu
D VXFKQXPEHUDVPD\IRUWKHWLPHEHLQJEHVSHFLILHGE\WKH0LQLVWHU
RU
E WKHQXPEHURIRUGLQDU\PHPEHUV



6HUYLFHDVDPHPEHURI/%52LVQRWVHUYLFHLQWKHFLYLOVHUYLFHRIWKH6WDWH

5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
6FKHGXOHu/%52VXSSOHPHQWDU\



7HQXUH


 6XEMHFWWRWKHRWKHUSURYLVLRQVRIWKLV6FKHGXOHDSHUVRQKROGVDQGYDFDWHV
RIILFHDVDPHPEHURI/%52LQDFFRUGDQFHZLWKWKHWHUPVDQGFRQGLWLRQVRI
WKHLUDSSRLQWPHQW
 $SHUVRQPD\QRWEHDSSRLQWHGDVDQRUGLQDU\PHPEHURI/%52IRUDWHUP
RIPRUHWKDQILYH\HDUV
 $SHUVRQPD\DWDQ\WLPHUHVLJQDVDQRUGLQDU\PHPEHURI/%52E\JLYLQJ
QRWLFHLQZULWLQJWRWKH0LQLVWHU
 7KH0LQLVWHUPD\UHPRYHDSHUVRQDVDQRUGLQDU\PHPEHURI/%52DWDQ\
WLPHLIu
D WKHRUGLQDU\PHPEHUKDVDWDQ\WLPHEHHQFRQYLFWHGRIDFULPLQDO
RIIHQFHRU
E LQWKHRSLQLRQRIWKH0LQLVWHUu
L WKHRUGLQDU\PHPEHUKDVIDLOHGWRFRPSO\ZLWKWKHWHUPVRI
WKHLUDSSRLQWPHQWRU
LL WKHRUGLQDU\PHPEHULVRWKHUZLVHXQDEOHXQILWRUXQZLOOLQJ
WRSHUIRUPWKHLUIXQFWLRQV
 $ SHUVRQ ZKR KDV FHDVHG WR EH DQ RUGLQDU\ PHPEHU LV HOLJLEOH IRU
UHDSSRLQWPHQW IRU D IXUWKHU WHUP RU WHUPV EXW WKH WRWDO SHULRG RI
DSSRLQWPHQWRIDQRUGLQDU\PHPEHU ZKHWKHURUQRWLQFRQVHFXWLYHWHUPV
PD\QRWH[FHHGWHQ\HDUV

(PSOR\HHV


 /%52LVWRKDYHD&KLHI([HFXWLYH
 7KH&KLHI([HFXWLYHLVWREHDQHPSOR\HHRI/%52
 7KHILUVW&KLHI([HFXWLYHLVWREHDSSRLQWHGE\WKH0LQLVWHUDQGVXEVHTXHQW
DSSRLQWPHQWVDUHWREHPDGHE\/%52ZLWKWKHDSSURYDORIWKH0LQLVWHU
 /%52PD\DSSRLQWRWKHUHPSOR\HHVVXEMHFWWRWKHDSSURYDORIWKH0LQLVWHU
DVWRQXPEHUVDQGWHUPVDQGFRQGLWLRQVRIHPSOR\PHQW
 6HUYLFHDVDQHPSOR\HHRI/%52LVQRWVHUYLFHLQWKHFLYLOVHUYLFHRIWKH6WDWH
 /%52PD\SD\WRRULQUHVSHFWRIDQHPSOR\HHVXPVE\ZD\RIRULQUHVSHFW
RI UHPXQHUDWLRQ DOORZDQFHV H[SHQVHV SHQVLRQV JUDWXLWLHV RU
FRPSHQVDWLRQIRUORVVRIHPSOR\PHQWVXEMHFWWRDQ\FRQGLWLRQVLPSRVHGE\
WKH0LQLVWHUXQGHUVXESDUDJUDSK  
 7KH&KLHI([HFXWLYHPD\QRWWDNHSDUWLQWKHGHWHUPLQDWLRQRIWKHDPRXQWRI
DQ\UHPXQHUDWLRQDOORZDQFHSHQVLRQJUDWXLW\RUFRPSHQVDWLRQSD\DEOHWR
KLPRUKHU

&RPPLWWHHV


 /%52PD\HVWDEOLVKRQHRUPRUHFRPPLWWHHV
 $FRPPLWWHHHVWDEOLVKHGXQGHUWKLVSDUDJUDSKPD\LQFOXGHSHUVRQVZKRDUH
QHLWKHUPHPEHUVQRUHPSOR\HHVRI/%52



5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
6FKHGXOHu/%52VXSSOHPHQWDU\

 $FRPPLWWHHHVWDEOLVKHGXQGHUWKLVSDUDJUDSKPD\HVWDEOLVKRQHRUPRUH
VXEFRPPLWWHHV
 /%52PD\SD\VXPVE\ZD\RIRULQUHVSHFWRIH[SHQVHVWRRULQUHVSHFWRI
DSHUVRQZKRLVDPHPEHURIDFRPPLWWHHRUDVXEFRPPLWWHHHVWDEOLVKHG
XQGHUWKLVSDUDJUDSKEXWZKRLVQRWDPHPEHURUHPSOR\HHRI/%52
3URFHHGLQJV


 6XEMHFWWRWKLV6FKHGXOH/%52PD\UHJXODWHu
D LWVRZQSURFHHGLQJV LQFOXGLQJTXRUXP DQG
E WKHSURFHHGLQJV LQFOXGLQJTXRUXP RIDQ\RILWVFRPPLWWHHV
 $FRPPLWWHHRI/%52PD\UHJXODWHWKHSURFHHGLQJV LQFOXGLQJTXRUXP RI
DQ\RILWVVXEFRPPLWWHHV
 7KH YDOLGLW\ RI SURFHHGLQJV RI /%52 RU RI DQ\ RI LWV FRPPLWWHHV RU VXE
FRPPLWWHHVLVQRWDIIHFWHGE\u
D DYDFDQF\RU
E DGHIHFWLYHDSSRLQWPHQW

'HOHJDWLRQ


/%52PD\GHOHJDWHDQ\RILWVIXQFWLRQVWRDQ\RILWVPHPEHUVHPSOR\HHV
FRPPLWWHHVRUVXEFRPPLWWHHV

$QFLOODU\SRZHUV


 /%52 PD\ GR DQ\WKLQJ ZKLFK LW WKLQNV QHFHVVDU\ RU H[SHGLHQW IRU WKH
SXUSRVHRIRULQFRQQHFWLRQZLWKWKHH[HUFLVHRILWVIXQFWLRQV
 ,QSDUWLFXODU/%52PD\u
D HQWHULQWRDJUHHPHQWV
E DFTXLUHRUGLVSRVHRISURSHUW\
F ERUURZPRQH\
G DFFHSWJLIWV
H LQYHVWPRQH\

$QQXDOUHSRUW


 /%52PXVWVHQGWRWKH0LQLVWHUDUHSRUWRQWKHGLVFKDUJHRILWVIXQFWLRQV
GXULQJHDFKILQDQFLDO\HDU
 $ UHSRUW PXVW EH VHQW XQGHU VXESDUDJUDSK   ZLWKLQ VXFK SHULRG
EHJLQQLQJZLWKWKHHQGRIWKHILQDQFLDO\HDUWRZKLFKWKHUHSRUWUHODWHVDVWKH
0LQLVWHUPD\GLUHFW
 7KH 0LQLVWHU PXVW OD\ EHIRUH 3DUOLDPHQW D FRS\ RI HDFK UHSRUW UHFHLYHG
XQGHUVXESDUDJUDSK  

$FFRXQWV


 /%52 PXVW NHHS SURSHU DFFRXQWV DQG SURSHU UHFRUGV LQ UHODWLRQ WR WKH
DFFRXQWV
 /%52PXVWSUHSDUHDVWDWHPHQWRIDFFRXQWVIRUHDFKILQDQFLDO\HDU

5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
6FKHGXOHu/%52VXSSOHPHQWDU\



 7KHVWDWHPHQWPXVWFRPSO\ZLWKDQ\GLUHFWLRQVJLYHQE\WKH0LQLVWHUZLWK
WKHFRQVHQWRIWKH7UHDVXU\DVWRu
D WKHLQIRUPDWLRQWREHFRQWDLQHGLQWKHVWDWHPHQW
E WKHIRUPZKLFKWKHVWDWHPHQWLVWRWDNH
F WKHPDQQHULQZKLFKWKHLQIRUPDWLRQLVWREHSUHVHQWHG
G WKHPHWKRGVDQGSULQFLSOHVDFFRUGLQJWRZKLFKWKHVWDWHPHQWLVWREH
SUHSDUHG
 /%52PXVWVHQGFRSLHVRIWKHVWDWHPHQWWRWKH0LQLVWHUDQGWKH&RPSWUROOHU
DQG$XGLWRU*HQHUDOZLWKLQVXFKSHULRGDVWKH0LQLVWHUGLUHFWV
 7KH&RPSWUROOHUDQG$XGLWRU*HQHUDOPXVWu
D H[DPLQH FHUWLI\ DQG UHSRUW RQ WKH VWDWHPHQW UHFHLYHG XQGHU VXE
SDUDJUDSK  DQG
E VHQGDFRS\RIWKHFHUWLILHGVWDWHPHQWDQGUHSRUWWRWKH0LQLVWHUDV
VRRQDVSRVVLEOH
 7KH0LQLVWHUPXVWOD\EHIRUH3DUOLDPHQWDFRS\RIHDFKVWDWHPHQWDQGUHSRUW
VHQWXQGHUVXESDUDJUDSK  E 
)LQDQFLDO\HDU


 7KH ILQDQFLDO \HDU RI /%52 LV WKH SHULRG RI WZHOYH PRQWKV HQGLQJ RQ 
0DUFK
 %XWWKHILUVWILQDQFLDO\HDURI/%52LVWKHSHULRGu
D VWDUWLQJRQWKHGD\RQZKLFKVHFWLRQFRPHVLQWRIRUFHDQG
E HQGLQJRQWKHIROORZLQJ0DUFK

,QVWUXPHQWVDQGDXWKHQWLFDWLRQ


 7KHIL[LQJRIWKHVHDORI/%52VKDOOEHDXWKHQWLFDWHGE\WKHVLJQDWXUHRIWKH
FKDLURURIDQRWKHUSHUVRQDXWKRULVHGE\/%52WRDFWIRUWKDWSXUSRVH
 $GRFXPHQWSXUSRUWLQJWREHGXO\H[HFXWHGXQGHUWKHVHDORI/%52RUWREH
VLJQHG RQ /%52pV EHKDOI VKDOO EH UHFHLYHG LQ HYLGHQFH DQG XQOHVV WKH
FRQWUDU\LVSURYHGVKDOOEHWUHDWHGDVKDYLQJEHHQVRH[HFXWHGRUVLJQHG

5HFRUGV


,Q WKH 3XEOLF 5HFRUGV $FW  F   LQ 6FKHGXOH  GHILQLWLRQ RI SXEOLF
UHFRUGV LQ3DUWRIWKH7DEOHDWWKHHQGRISDUDJUDSKDWWKHDSSURSULDWH
SODFHLQVHUWu
q/RFDO%HWWHU5HJXODWLRQ2IILFHr

3DUOLDPHQWDU\GLVTXDOLILFDWLRQ


,QWKH+RXVHRI&RPPRQV'LVTXDOLILFDWLRQ$FW F  LQ6FKHGXOHLQ
3DUW  ERGLHV RI ZKLFK DOO PHPEHUV DUH GLVTXDOLILHG  DW WKH DSSURSULDWH
SODFHLQVHUWu
q7KH/RFDO%HWWHU5HJXODWLRQ2IILFHr

,QYHVWLJDWLRQ


,Q WKH 3DUOLDPHQWDU\ &RPPLVVLRQHU $FW  F   LQ 6FKHGXOH 



5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
6FKHGXOHu/%52VXSSOHPHQWDU\

GHSDUWPHQWVHWFVXEMHFWWRLQYHVWLJDWLRQ DWWKHDSSURSULDWHSODFHLQVHUWu
q/RFDO%HWWHU5HJXODWLRQ2IILFHr
)UHHGRPRI,QIRUPDWLRQ$FW F 


,QWKH)UHHGRPRI,QIRUPDWLRQ$FWLQ6FKHGXOHLQ3DUW RWKHUSXEOLF
ERGLHVDQGRIILFHVJHQHUDO DWWKHDSSURSULDWHSODFHLQVHUWu
q7KH/RFDO%HWWHU5HJXODWLRQ2IILFHr

7UDQVLWLRQDOSURYLVLRQV


 $SHUVRQZKRLPPHGLDWHO\EHIRUHWKHGD\RQZKLFKVHFWLRQFRPHVLQWR
IRUFHLVWKHFKDLURIWKH/%52FRPSDQ\LVWREHWUHDWHGu
D DVKDYLQJEHHQDSSRLQWHGDVWKHFKDLURI/%52XQGHUSDUDJUDSK  
DQG
E DVKDYLQJEHHQVRDSSRLQWHGRQWKHGD\RQZKLFKDQGIRUWKHWHUP
IRU ZKLFK WKDW SHUVRQ ZDV DSSRLQWHG DV WKH FKDLU RI WKH /%52
FRPSDQ\
 $SHUVRQZKRLPPHGLDWHO\EHIRUHWKHGD\RQZKLFKVHFWLRQFRPHVLQWR
IRUFHLVDGLUHFWRURIWKH/%52FRPSDQ\LVWREHWUHDWHGu
D DV KDYLQJ EHHQ DSSRLQWHG DV DQ RUGLQDU\ PHPEHU RI /%52 XQGHU
SDUDJUDSK  DQG
E DVKDYLQJEHHQVRDSSRLQWHGRQWKHGD\RQZKLFKDQGIRUWKHWHUP
IRU ZKLFK WKDW SHUVRQ ZDV DSSRLQWHG DV D GLUHFWRU RI WKH /%52
FRPSDQ\
 $ SHUVRQ ZKR LV WKH &KLHI ([HFXWLYH RI WKH /%52 FRPSDQ\ LPPHGLDWHO\
EHIRUH WKH GD\ RQ ZKLFK VHFWLRQ  FRPHV LQWR IRUFH LV WR EH WUHDWHG DV
DSSRLQWHGDVWKHILUVW&KLHI([HFXWLYHRI/%52XQGHUSDUDJUDSK  
 $ FRPPLWWHH RU VXEFRPPLWWHH RI WKH /%52 FRPSDQ\ ZKLFK ZDV LQ
H[LVWHQFHLPPHGLDWHO\EHIRUHWKHGD\RQZKLFKVHFWLRQFRPHVLQWRIRUFHLV
WREHWUHDWHGDVKDYLQJEHHQHVWDEOLVKHGDVDFRPPLWWHHRUVXEFRPPLWWHHRI
/%52XQGHUSDUDJUDSK  RU  

6&+('8/(

6HFWLRQ

5(3/$&(0(172)7+(/%52&203$1<%</%52
7UDQVIHURIVWDII


 )RUWKHSXUSRVHVRI783(u
D WKH IXQFWLRQV FRQIHUUHG RQ /%52 E\ WKLV $FW DUH WR EH WUHDWHG DV
WUDQVIHUUHGWR/%52IURPWKH/%52FRPSDQ\RQWKHGD\RQZKLFK
VHFWLRQFRPHVLQWRIRUFH
E WKDW WUDQVIHU RI IXQFWLRQV LV WR EH WUHDWHG DV D WUDQVIHU RI DQ
XQGHUWDNLQJWRZKLFK783(DSSOLHV
F HDFKSHUVRQZKRZDVLPPHGLDWHO\EHIRUHWKHGD\RQZKLFKWKLV3DUW
FRPHVLQWRIRUFHHPSOR\HGE\WKH/%52FRPSDQ\XQGHUDFRQWUDFW
RI HPSOR\PHQW LV WR EH WUHDWHG DV HPSOR\HG LQ WKH XQGHUWDNLQJ
LPPHGLDWHO\EHIRUHWKHGD\RQZKLFKVHFWLRQFRPHVLQWRIRUFH

5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
6FKHGXOHu5HSODFHPHQWRIWKH/%52FRPSDQ\E\/%52



 ,Q VXESDUDJUDSK   q783(r PHDQV WKH 7UDQVIHU RI 8QGHUWDNLQJV
3URWHFWLRQRI(PSOR\PHQW 5HJXODWLRQV 6, 
7UDQVIHURISURSHUW\ULJKWVDQGOLDELOLWLHV


 $OO WKH SURSHUW\ ULJKWV DQG OLDELOLWLHV WR ZKLFK WKH /%52 FRPSDQ\ ZDV
HQWLWOHGRUVXEMHFWLPPHGLDWHO\EHIRUHWKHGD\RQZKLFKVHFWLRQFRPHVLQWR
IRUFHEHFRPHRQWKDWGD\SURSHUW\ULJKWVDQGOLDELOLWLHVRI/%52
 ,QVXESDUDJUDSK  WKHUHIHUHQFHWRULJKWVDQGOLDELOLWLHVGRHVQRWLQFOXGH
ULJKWVDQGOLDELOLWLHVXQGHURULQFRQQHFWLRQZLWKDFRQWUDFWRIHPSOR\PHQW
ZKLFKDUHWUDQVIHUUHGSXUVXDQWWRSDUDJUDSK
 6XESDUDJUDSK  RSHUDWHVLQUHODWLRQWRSURSHUW\ULJKWVDQGOLDELOLWLHVu
D ZKHWKHU RU QRW WKH\ ZRXOG RWKHUZLVH EH FDSDEOH RI EHLQJ
WUDQVIHUUHG
E ZLWKRXWDQ\LQVWUXPHQWRURWKHUIRUPDOLW\EHLQJUHTXLUHG
F GHVSLWHDQ\SURYLVLRQ RIZKDWHYHUQDWXUH ZKLFKZRXOGRWKHUZLVH
SUHYHQWSHQDOLVHRUUHVWULFWWKHLUWUDQVIHU

&RQWLQXLW\EHWZHHQWKH/%52FRPSDQ\DQG/%52


 $Q\WKLQJ GRQH E\ RU LQ UHODWLRQ WR WKH /%52 FRPSDQ\ ZKLFK KDV HIIHFW
LPPHGLDWHO\EHIRUHWKHGD\RQZKLFKVHFWLRQFRPHVLQWRIRUFHLVVRIDUDV
LVQHFHVVDU\IRUFRQWLQXLQJLWVHIIHFWRQRUDIWHUWKDWGD\WRKDYHHIIHFWDVLI
GRQHE\RULQUHODWLRQWR/%52
 ,IEHIRUHWKHGD\RQZKLFKVHFWLRQFRPHVLQWRIRUFHDQ\FRQVXOWDWLRQZDV
XQGHUWDNHQE\WKH/%52FRPSDQ\ZKLFKKDGLWEHHQXQGHUWDNHQE\/%52
RQ RU DIWHU WKDW GD\ ZRXOG WR DQ\ H[WHQW KDYH VDWLVILHG DQ\ FRQVXOWDWLRQ
UHTXLUHPHQWWRZKLFK/%52LVVXEMHFWWKDWUHTXLUHPHQWPD\WRWKDWH[WHQW
EHWDNHQWRKDYHEHHQVDWLVILHG



$Q\WKLQJ LQFOXGLQJOHJDOSURFHHGLQJV ZKLFKLPPHGLDWHO\EHIRUHWKHGD\
RQZKLFKVHFWLRQFRPHVLQWRIRUFHLVLQWKHSURFHVVRIEHLQJGRQHE\RULQ
UHODWLRQWRWKH/%52FRPSDQ\PD\EHFRQWLQXHGE\RULQUHODWLRQWR/%52



6RIDUDVLVQHFHVVDU\RUDSSURSULDWHLQFRQVHTXHQFHRISDUDJUDSKRQDQG
DIWHUWKHGD\RQZKLFKVHFWLRQFRPHVLQWRIRUFHDUHIHUHQFHWRWKH/%52
FRPSDQ\LQDQHQDFWPHQWLQVWUXPHQWRURWKHUGRFXPHQWLVWREHWUHDWHGDV
DUHIHUHQFHWR/%52

6&+('8/(
'(6,*1$7('5(*8/$7256
%ULWLVK+DOOPDUNLQJ&RXQFLO
%ULWLVK3RWDWR&RXQFLO
&KDULW\&RPPLVVLRQIRU(QJODQGDQG:DOHV
&LYLO$YLDWLRQ$XWKRULW\
&RDO$XWKRULW\

6HFWLRQ 



5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
6FKHGXOHu'HVLJQDWHGUHJXODWRUV

&RPSHWLWLRQ&RPPLVVLRQ
'LVDELOLW\5LJKWV&RPPLVVLRQ
(QYLURQPHQW$JHQF\
(TXDO2SSRUWXQLWLHV&RPPLVVLRQ
)LQDQFLDO6HUYLFHV$XWKRULW\
)LUHDQGUHVFXHDXWKRULWLHV
)RRG6WDQGDUGV$JHQF\
)RRWEDOO/LFHQVLQJ$XWKRULW\
)RUHVWU\&RPPLVVLRQHUV
*DPEOLQJ&RPPLVVLRQ
*DQJPDVWHUV/LFHQVLQJ$XWKRULW\
+HDOWKDQG6DIHW\([HFXWLYH
+HDULQJ$LG&RXQFLO
+LVWRULF %XLOGLQJV DQG 0RQXPHQWV &RPPLVVLRQ IRU (QJODQG q(QJOLVK
+HULWDJHr
+RPH*URZQ&HUHDOV$XWKRULW\
+RXVLQJ&RUSRUDWLRQ
+XPDQ)HUWLOLVDWLRQDQG(PEU\RORJ\$XWKRULW\
,QIRUPDWLRQ&RPPLVVLRQHU
1DWXUDO(QJODQG
2IILFHRI)DLU7UDGLQJ
2IILFHRI5DLO5HJXODWLRQ
3HQVLRQV5HJXODWRU
6HD)LVK,QGXVWU\$XWKRULW\
6HFXULW\,QGXVWU\$XWKRULW\
8QLWHG.LQJGRP6SRUWV&RXQFLO

6&+('8/(
'(6,*1$7('(1$&70(176
$QLPDOKHDOWKDQGZHOIDUH
$QLPDO%RDUGLQJ(VWDEOLVKPHQWV$FW F  VHFWLRQ 
%UHHGLQJRI'RJV$FW F 
$QLPDO+HDOWK$FW F 
$QLPDOV 6FLHQWLILF3URFHGXUHV $FW F 

6HFWLRQ 

5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
6FKHGXOHu'HVLJQDWHGHQDFWPHQWV



%UHHGLQJRI'RJV$FW F 
$QLPDO:HOIDUH$FW F
)LVKDQGILVKHULHV
'LVHDVHVRI)LVK$FW F 
6HD)LVKHULHV 6KHOOILVK $FW F 
6HD)LVK &RQVHUYDWLRQ $FW F 
6DOPRQDQG)UHVKZDWHU)LVKHULHV$FW F 
,PSRUWRI/LYH)LVK (QJODQGDQG:DOHV $FW F  VHFWLRQ
6DOPRQ$FW F  VHFWLRQ 
:DWHU
:DWHU,QGXVWU\$FW F  VHFWLRQV  DQG
(QYLURQPHQW
$JULFXOWXUHDQG+RUWLFXOWXUH$FW F  VHFWLRQVDQG
$JULFXOWXUH$FW F  VHFWLRQ 
0LQHVDQG4XDUULHV 7LSV $FW F  3DUW
$JULFXOWXUH$FW F  3DUWDQGVHFWLRQ
&RQWURORI3ROOXWLRQ$FW F  3DUW
(QHUJ\$FW F  VHFWLRQ
5HIXVH'LVSRVDO $PHQLW\ $FW F  VHFWLRQV  % 
:LOGOLIHDQG&RXQWU\VLGH$FW F  3DUWVDQG
/LWWHU$FW F  VHFWLRQ 
)RRGDQG(QYLURQPHQW3URWHFWLRQ$FW F  VHFWLRQ
&RQWURORI3ROOXWLRQ $PHQGPHQW $FW F  VHFWLRQ
(QYLURQPHQWDO3URWHFWLRQ$FW F  VHFWLRQ3DUWV$DQG
DQGVHFWLRQVDQG 
(QYLURQPHQW$FW F  VHFWLRQ
)RRGVWDQGDUGVDQGVDIHW\
3RLVRQV$FW F 
)RRG DQG (QYLURQPHQW 3URWHFWLRQ $FW  VHFWLRQV  DQG  DQG
6FKHGXOH
)RRG6DIHW\$FW F  3DUWVDQG
)RRG6WDQGDUGV$FW F 
3XEOLFKHDOWKDQGVDIHW\
([SORVLYHV$FW F  VHFWLRQVWRDQG
3XEOLF+HDOWK$FW F  3DUWDQGVHFWLRQVDQG
3UHYHQWLRQRI'DPDJHE\3HVWV$FW F  VHFWLRQV   
+HDOWKDQG6DIHW\DW:RUNHWF$FW F  VHFWLRQ
6DIHW\RI6SRUWV*URXQGV$FW F  VHFWLRQ 
'DQJHURXV:LOG$QLPDOV$FW F 
3XEOLF+HDOWK &RQWURORI'LVHDVH $FW F  VHFWLRQVWR



5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
6FKHGXOHu'HVLJQDWHGHQDFWPHQWV

%XLOGLQJ$FW F 
&OHDQ$LU$FW F  3DUWVWR
)LUHZRUNV$FW F  VHFWLRQ
+RXVLQJ
5HQW$FW F  VHFWLRQVDQG
3URWHFWLRQIURP(YLFWLRQ$FW F  VHFWLRQ
3ODQQLQJ
7RZQDQG&RXQWU\3ODQQLQJ$FW F  VHFWLRQVDQG3DUWV
DQGVHFWLRQVDQG
3ODQQLQJ /LVWHG %XLOGLQJV DQG &RQVHUYDWLRQ $UHDV  $FW  F  
VHFWLRQVDQG
3ODQQLQJ +D]DUGRXV6XEVWDQFHV $FW F  VHFWLRQ
5RDGWUDQVSRUW
+LJKZD\V$FW F  3DUW
5RDG7UDIILF$FW F  VHFWLRQV  &DQG'
1HZ5RDGVDQG6WUHHW:RUNV$FW F  VHFWLRQ
7UDQVSRUW$FW F  VHFWLRQVDQGDQG3DUW
0DULQHWUDQVSRUW
3URWHFWLRQRI:UHFNV$FW F 
3LORWDJH$FW F 
0HUFKDQW6KLSSLQJ$FW F  3DUWVWRDQGWR
$QWLVRFLDOEHKDYLRXU
&ULPLQDO-XVWLFHDQG3XEOLF2UGHU$FW F  VHFWLRQV  DQG 
1RLVH$FW F 
$QWLVRFLDO%HKDYLRXU$FW F  VHFWLRQVDQG
&OHDQ1HLJKERXUKRRGVDQG(QYLURQPHQW$FW F  VHFWLRQVWR
DQG3DUW
/LFHQVLQJ
/RFDO*RYHUQPHQW 0LVFHOODQHRXV3URYLVLRQV $FW F  3DUW
/RFDO *RYHUQPHQW 0LVFHOODQHRXV 3URYLVLRQV  $FW  F   3DUW 
6FKHGXOHVDQG
/RQGRQ/RFDO$XWKRULWLHV$FW F[ VHFWLRQVDQG
/LFHQVLQJ$FW F  3DUW
/RQGRQ/RFDO$XWKRULWLHV$FW FL VHFWLRQVDQG
&KLOGUHQ
&KLOGUHQDQG<RXQJ3HUVRQV$FW F  VHFWLRQ 
&KLOGUHQDQG<RXQJ3HUVRQV$FW F  VHFWLRQ
,QWR[LFDWLQJ6XEVWDQFHV 6XSSO\ $FW F  VHFWLRQ

5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
6FKHGXOHu'HVLJQDWHGHQDFWPHQWV



&KLOGUHQDQG<RXQJ3HUVRQV 3URWHFWLRQIURP7REDFFR $FW F 
(GXFDWLRQ
(GXFDWLRQ5HIRUP$FW F  VHFWLRQ
&RPSDQLHV
&RPSDQLHV$FW F  VHFWLRQVDQG
&RPSDQLHV$FW F  VHFWLRQ
,QWHOOHFWXDOSURSHUW\
&RS\ULJKW'HVLJQVDQG3DWHQWV$FW F  VHFWLRQVDQG
7UDGH0DUNV$FW F  VHFWLRQ
&RQVXPHUSURWHFWLRQ
3HWUROHXP &RQVROLGDWLRQ $FW F  VHFWLRQVDQG
$FFRPPRGDWLRQ$JHQFLHV$FW F  VHFWLRQ
0RFN$XFWLRQV$FW F 
6FUDS0HWDO'HDOHUV$FW F  VHFWLRQVDQG
7UDGH'HVFULSWLRQV$FW F 
0HGLFLQHV$FW F  VHFWLRQV  DQG 
$GPLQLVWUDWLRQRI-XVWLFH$FW F  VHFWLRQ
8QVROLFLWHG*RRGVDQG6HUYLFHV$FW F  VHFWLRQ
)DLU7UDGLQJ$FW F  VHFWLRQVDQG
+DOOPDUNLQJ$FW F  VHFWLRQVDQG
3ULFHV$FW F 
&RQVXPHU&UHGLW$FW F  3DUWVWRWRDQG
%XVLQHVV1DPHV$FW F  VHFWLRQ
)RRGDQG(QYLURQPHQW3URWHFWLRQ$FW F  VHFWLRQ
&RQVXPHU3URWHFWLRQ$FW F  VHFWLRQ
7LPHVKDUH$FW F 
6XQGD\7UDGLQJ$FW F 
&ULPLQDO-XVWLFHDQG3XEOLF2UGHU$FW F  VHFWLRQVDQG
(QWHUSULVH$FW F  VHFWLRQ(
:HLJKWVDQGPHDVXUHV
:HLJKWVDQG0HDVXUHV$FW F  3DUWVWR
(VWDWHDJHQWV
(VWDWH$JHQWV$FW F 
3URSHUW\0LVGHVFULSWLRQV$FW F 
(PSOR\PHQWDJHQFLHV
(PSOR\PHQW$JHQFLHV$FW F  VHFWLRQV    DQG 



5HJXODWRU\(QIRUFHPHQWDQG6DQFWLRQV%LOO
6FKHGXOHu'HVLJQDWHGHQDFWPHQWV

(QWHUWDLQPHQW
9LGHR5HFRUGLQJV$FW F  VHFWLRQVWR

These notes refer to the Regulatory Enforcement and Sanctions Bill

REGULATORY ENFORCEMENT AND
SANCTIONS BILL
——————————

EXPLANATORY NOTES
INTRODUCTION
1.

These explanatory notes relate to the Regulatory Enforcement and Sanctions Bill.
They have been prepared by the Cabinet Office in order to assist the reader in
understanding the Bill. They do not form part of the Bill and have not been endorsed
by Parliament.

2.

The notes need to be read in conjunction with the Bill. They are not, and are not
meant to be, a comprehensive description of the Bill. So where a clause or part of a
clause does not seem to require any explanation or comment, none is given.
SUMMARY AND BACKGROUND

3.

The Hampton Review, Reducing Administrative Burdens: Effective Inspection and
Enforcement, March 2005 (“the Hampton Review”) set out a vision for a risk-based
approach to regulation and included a set of principles for regulatory inspection and
enforcement, based around risk and proportionality, as well as a major streamlining of
regulatory structures. The Government has committed to implementing the Hampton
Review agenda and this Bill is a further element in delivering on that commitment.
The Government’s intention to legislate in this area was heralded in the 2005 PreBudget Report and the Bill will facilitate more consistent, targeted and effective
regulatory enforcement through the establishment of the Local Better Regulation
Office and by enabling Ministers to confer new civil sanctioning powers on
regulators.

4.

The Bill comprises two key parts: Part 1 provides for the establishment of a statutory
corporation known as the Local Better Regulation Office (“LBRO”) and makes
provision about its objectives and functions; Part 2 provides for the introduction of a
new, expanded framework for regulatory sanctions by enabling Ministers to confer
new civil sanctioning powers on regulators in relation to specific offences.

5.

The Macrory Review (Regulatory justice: Making sanctions effective, November
2006), (“the Macrory Review”) took forward the findings of the Hampton Review and
made recommendations aimed at ensuring that regulators have access to a flexible set
of sanctioning tools that are consistent with the risk-based approach to enforcement
outlined in the Hampton Review. Currently, many regulators are heavily reliant on
one tool, namely, criminal prosecution, as the main sanction should industry or
individuals fail to comply with regulatory requirements. This Bill intends to make
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available more flexible and risk-based tools with the aim of achieving better
regulatory outcomes. Professor Macrory’s recommendations included:

6.

x

The Government should consider empowering regulators to apply fixed and
variable monetary penalties where there has been a regulatory breach;

x

Statutory notice schemes, under which persons are generally alerted to
regulatory breaches and ordered to take or refrain from taking a particular
type of action, are not available to all regulators and where they are available,
are often not used. The Government should consider improving current
statutory notice regimes and extending them to those regulators that do not
currently have them; and

x

The Government should consider introducing enforceable undertakings as an
alternative to criminal prosecution whereby the person in breach enters into a
legally binding agreement with the regulator to carry out specific activities to
rectify its non-compliance.

Part 2 of the Bill responds to the Macrory Review recommendations by enabling
Ministers to confer on regulators sanctioning powers as follows:
x

fixed monetary penalties;

x

discretionary requirements – these are equivalent to what were in the Macrory
Report called variable monetary penalties, statutory notices and “undertakings
plus”; and

x

enforcement undertakings

7.

The sanctioning powers may be conferred on specified regulators by Ministers in
respect of particular criminal offences and the Bill sets out some minimum
requirements for implementation of the new sanctions.

8.

Part 3 of the Bill contains the general provisions.
TERRITORIAL EXTENT

9.

Part 1 of the Bill extends to England and Wales only. Part 2 of the Bill extends to
England and Wales, Scotland and Northern Ireland.
TERRITORIAL APPLICATION:WALES

10.

Under Part 1, in respect of Wales, LBRO has the power under clause 7 to furnish
advice or make proposals to Welsh Ministers regarding the way in which local
authorities exercise their regulatory functions in relation to any matter in respect of
which Welsh Ministers exercise functions. Clause 18 of the Bill also provides that
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Welsh Ministers may give LBRO guidance and directions as to the exercise of its
functions in relation to any matter in respect of which the Welsh Ministers exercise
functions.
11.

Under Part 2, clauses 38 and 39 provide that orders cannot be used to grant regulators
sanctioning powers for offences that relate to matters that have been devolved to the
Scottish or Northern Irish administrations. Clause 40 provides that the powers given
to Ministers of the Crown in the Bill can also be used by Welsh Ministers in relation
to matters that affect Wales and Ministers of the Crown must consult with Welsh
Ministers before making an order under the Bill that will affect the sanctioning of an
offence that applies in or relates to Wales.
COMMENTARY ON SECTIONS
PART 1: REGULATORY ENFORCEMENT BY LOCAL AUTHORITIES
The Local Better Regulation Office

12.

13.

14.

15.

Clause 1: Establishment of LBRO
Clause 1 establishes the corporate body to be known as the Local Better Regulation
Office (LBRO).
Schedule 1 makes further provision about LBRO’s constitution as well as other
matters relating to its proceedings, accounts etc. Schedule 1 also makes provision for
the LBRO to be added to provisions in other Acts, for example, LBRO’s records are
deemed public records by addition to the Public Records Act 1958.
Clause 2: Dissolution of the LBRO company
Prior to Part 1 of the Bill coming into force, there will be a non-departmental public
body of the same name (“the LBRO company”), which will be constituted as a private
company limited by guarantee. On coming into force, the Bill will effect the
dissolution of the LBRO company under clause 2, and the transfer the functions, staff
and property of the LBRO company to a new statutory corporation. This means that
immediately on clause 2 entering into force, the LBRO company is dissolved.
Subsection (3) gives effect to Schedule 2 which provides for the automatic transfer of
staff, property, rights and liabilities from the LBRO company to LBRO. The transfers
of property and staff take place immediately before the dissolution of the LBRO
company.
Paragraph 1 of Schedule 2 provides that the transfer should be treated as if it were a
transfer of an undertaking to which Transfer of Undertakings (Protection and
Employment) Regulations 2006 applies. Paragraphs 3 to 5 ensure continuity, such
that things done by the LBRO company immediately before it is dissolved have effect
as if done by LBRO. For example, if the LBRO company initiates consultations with
persons who are affected by a particular type of trading standards regulations with a
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view to improving the effectiveness of enforcement, those consultations would satisfy
the requirements of clause 4(4), which requires LBRO to consult before giving
guidance to local authorities.
General functions of LBRO
Clause 3: Objective
16.

Clause 3 sets out LBRO’s objective. This is that LBRO must, when carrying out its
general functions under clauses 4 to 6, seek to secure that local authorities exercise
their relevant functions effectively, in a way that does not give rise to unnecessary
burdens and in a way which conforms with the Better Regulation Commission’s
Principles of Good Regulation. Those principles are that regulatory activities should
be carried out in a way which is transparent, accountable, proportionate, consistent
and should be targeted only at cases in which action is needed.

17.

“Relevant function” has not yet been defined for the purposes of the Bill as it is
subject to consultation. It is intended that it will include functions carried out by local
authorities under enactments relating to environmental health or trading standards (to
be listed in a schedule to the Bill) to include all functions carried out by local
authorities in respect of environmental health and trading standards such as providing
advice to regulated persons on good practice.
Clause 4: Guidance to local authorities

18.

Under clause 4 LBRO has the function of giving guidance to local authorities as to
how they should exercise their relevant functions. Guidance issued under clause 4
may be given to one or more local authorities and may relate to one or more relevant
functions. This means that LBRO could, for example, give guidance to a single local
authority about how often it should be carrying out inspections of premises of a
certain type or more general guidance relevant to all authorities on how to enforce
specific pieces of legislation or areas of regulation where there might be a lack of
clarity or where other guidance, including statutory guidance, is unclear. LBRO may
also issue guidance relating to the way in which a local authority exercises its
functions in a particular case. This means that LBRO could, for example, issue
guidance to a local authority about the way in which it is enforcing trading standards
rules in respect of a particular business. Local authorities are required to have regard
to guidance issued by LBRO under this clause.

19.

Before giving guidance, LBRO must consult those persons likely to be affected by the
exercise of that function or persons or bodies representative of such persons. LBRO
must also consult any other persons it considers to be appropriate. These are likely to
include businesses and other bodies that are subject to regulation, any relevant
regulators, and relevant representative bodies such as the Trading Standards Institute
or the Chartered Institute of Environmental Health.
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Clause 5: Financial support and assistance to local authorities
20.

Clause 5 allows LBRO to provide financial support to local authorities in relation to
the exercise of their relevant functions. For example, where a local authority
considers itself unable, due to resourcing constraints, to agree to act as primary
authority for a regulated person in respect of a relevant function under clause 9 ,
LBRO may agree to provide the authority with support so that it can undertake the
primary authority role.
Clause 6: Advice to Ministers

21.

Under subsection (1) LBRO can provide advice or make proposals to a Minister of the
Crown in respect of the way that local authorities exercise their relevant functions, the
effectiveness of legislation relating to the exercise of those functions, and whether it
would be appropriate for any other regulatory functions to be exercised by local
authorities. If a Minister requests advice or proposals on these matters from LBRO,
then LBRO is obliged to provide such advice or make such proposals.

22.

Subsections (3) and (4) confer an equivalent power and equivalent requirements on
LBRO with regard to Welsh Ministers in relation to any matter in respect of which
they exercise functions.
Enforcement priorities
Clause 7: List of enforcement priorities

23.

Subsection (1) requires LBRO to prepare and publish a list specifying the matters in
relation to which local authorities should give priority in allocating resources.
Examples of the matters which LBRO might include in its list of priorities might be:
(i) air quality and the regulation of pollution from factories and homes; (ii) alcohol,
entertainment and enforcement of late night licensing; and (iii) trade description, trade
marking, mis-description and door step selling. Local authorities are required to have
regard to the list of priorities when deciding what level of resources to allocate to
which relevant function when carrying out their relevant functions.

24.

Subsection (2) requires LBRO to review the list of priorities either on its own
initiative or if requested to do so by a Minister of the Crown. Subsections (3) to (5)
require LBRO to publish the list and any revised list of priorities and set out the
procedure that LBRO should follow in doing so including publishing the details of
any representations made to it as a result of consultation undertaken prior to
publishing the list.
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Co-ordination of regulatory enforcement
Clause 8: Primary authorities
25.

This clause allows a regulated person that is subject to regulation by more than one
local authority in respect of a relevant function to agree with one local authority that it
should be the primary authority when carrying out regulation of that regulated person
in respect of that function. This is intended to secure improved regulatory consistency
and coordination and would allow, for example, a business which has premises in four
different local authority areas which are subject to health and safety regulation by
each authority, to agree with one of those four authorities, or with another local
authority in a different area which regulates health and safety, that it shall be the
primary authority for that business in regulating health and safety for all of its
premises. The primary authority would then have a number of functions, including
the right to refuse to consent to other authorities taking enforcement action in respect
of health and safety for the business in question. The functions of primary authorities
are set out in clauses 9 to 13.

26.

Where a regulated person wishes to establish a primary authority relationship but has
not been able to do so for any reason, subsections (3) to (6) empower LBRO, on the
application of the regulated person in question, to nominate a local authority to be the
primary authority in respect of the relevant function.
Subsection (4) provides
guidance to LBRO on which authorities might be suitable candidates to be primary
authorities in respect of a relevant function for a regulated person. For example,
where a business has its head office in one local authority area and operational
premises in a number of different local authority areas, subsection (4) suggests that
LBRO may choose to nominate as a primary authority either the authority in whose
area the most significant operational premises are located, or the authority in whose
area the head office is located. These are likely to be the local authorities that have
already been exercising relevant functions in respect of the regulated person and are
therefore most likely to be familiar with it. It may be that LBRO nominates one local
authority as the primary authority in respect of one relevant function for the business
in question, for example trading standards matters, and a different authority in respect
of another relevant function, for example environmental health matters.

27.

Subsection (5) requires LBRO to consult with the regulated person making the
application and the authority that it proposes to nominate as the primary authority,
before nominating a local authority.

28.

Subsection (6) requires LBRO to pay particular regard to any representations made by
the proposed primary authority regarding the resources available to it. This seeks to
avoid a situation in which local authorities with insufficient or inappropriate resources
end up being ineffective primary authorities.
Clause 9: Advisory function of primary authorities
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29.

This clause charges the primary authority with the task of giving advice both to the
regulated person in respect of the relevant function, and to other local authorities
regarding how they should exercise the relevant function in relation to the regulated
person. The primary authority and regulated person may make such arrangements as
they see fit in order to manage their relationship. This might include entering into an
agreement or memorandum of understanding which sets out the rights and obligations
of each party. Such agreement or memorandum might supplement any plan agreed
under clause 13.
Clause 10: Enforcement action: requirement to obtain consent

30.

Clause 10 requires a local authority, where it considers that a regulated person is or
may be in breach of a regulatory requirement, to secure the consent of the primary
authority with whom the regulated person has a relationship before taking
enforcement action in respect of the breach. Where a local authority wishes to take
enforcement action in respect of a particular regulated person but the primary
authority does not consent to the action, then the authority that wishes to take action
is precluded from taking the action unless LBRO consents to its doing so on a
reference under clause 11. Enforcement action is action taken in relation to a breach
of a restriction, requirement or condition and does not apply to all activity undertaken
by local authorities in relation to regulatory enforcement. It does not, for example,
cover the routine inspection of regulated persons but would include the serving of a
“warning letter” notifying a regulated person of intention to commence proceedings in
respect of a suspected breach of regulatory requirements. If the local authority for one
of the areas in which the business has premises suspects that there has been a breach
of the rules governing health and safety at work for which it has enforcement
responsibility, but it is not the primary authority, it would need to consult with and
obtain the consent of the primary authority before taking any action with a view to
remedying the suspected breach. There would be no requirement to consult with and
obtain the consent of the primary authority before undertaking an inspection or
otherwise checking compliance where there had not been a suspected breach because
that would not be enforcement action.

31.

There is a limited exception to the requirement that local authorities consult with and
obtain consent from a primary authority before taking enforcement action: where a
local authority considers there to be an imminent risk of serious harm to human health
or to the environment, including harm to the health of animals and plants, that
authority may take enforcement action without consulting with or obtaining the
consent of the primary authority. Subsection (6) stipulates that where a local authority
does take enforcement action against a regulated person under these circumstances it
must inform the primary authority of the enforcement action as soon as it reasonably
can.
Clause 11: Enforcement action: procedure for obtaining consent

32.

Clause 11 sets out the procedure by which local authorities obtain consent from a
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primary authority, or where the primary authority does not consent, from LBRO,
when they propose to take enforcement action against a regulated person.
33.

In determining whether or not to consent to proposed enforcement action by a local
authority, the primary authority is required to consider whether or not the enforcement
action proposed by the local authority is appropriate in all circumstances. For
example, enforcement action might not be appropriate if a regulated person has
committed a technical breach of regulations without any deleterious effects and the
breach has been remedied. If it is appropriate, then the primary authority shall
consent to the proposed action; if it is not appropriate then the primary authority shall
not consent to the proposed action. Where the primary authority does not consent,
then the local authority that is seeking to take the enforcement action may refer the
matter to LBRO. If LBRO does not agree with the primary authority’s determination,
it shall consent to the proposed enforcement action.

34.

Where a primary authority does not give consent to a local authority proposing
enforcement action against a regulated person, the local authority can refer the case to
LBRO under the provisions in subsection (3). If the primary authority does not
consent to the proposed enforcement action, and on a reference to LBRO, LBRO also
does not consent to the enforcement action, then the local authority is precluded from
taking the action.

35.

Where a primary authority consents to a proposed enforcement action, the regulated
person against whom the enforcement action is to be taken may refer the action to
LBRO if: by consenting to the proposed enforcement action the primary authority is
contradicting advice it has previously given to the regulated person; and, if LBRO
consents to the referral. If LBRO does not agree with the primary authority’s
determination, it shall cancel the consent and the local authority will be precluded
from taking the action.

36.

Subsection (7) allows a primary authority to refer a matter relating to proposed
enforcement action to LBRO for determination instead of making a determination
itself. Subsection (8) allows the regulated person or the enforcing authority to refer a
matter relating to proposed enforcement action to LBRO, with LBRO’s consent, if the
primary authority has failed within a reasonable time to make a determination or to
refer the action to LBRO. It will be for LBRO to decide how long it should
reasonably take for a primary authority to make a determination or to refer an action
to LBRO. In deciding any matter referred to it under subsections (7) or (8), LBRO
shall consent to the proposed enforcement action if it considers it to be appropriate in
all the circumstances and it shall not consent where it is not considered to be
appropriate.

37.

Under subsection (11), where LBRO has cancelled the consent of the primary
authority, or does not consent to enforcement action on a reference to it under
subsections (7) or (8), but it recommends that some other enforcement action should
be taken, then the enforcing authority need not go through the procedure of consulting
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with and obtaining the consent of the primary authority before taking the enforcement
action that LBRO has recommended.
38.

Subsection 12 enables LBRO to delegate its functions under this clause to other
appropriate persons. These might include regulatory bodies with specific relevant
expertise.
Clause 12: Enforcement action: guidance and directions

39.

Subsection (1) confers power on LBRO to give guidance or directions to one or more
local authorities regarding any enforcement action that has been referred to it under
the provisions of clause 11. This is intended to be distinct from LBRO’s general
function of giving guidance under clause 4 and will allow LBRO to issue guidance in
relation to a particular case that has been referred to it under the provisions of clause
10.

40.

Local authorities are obliged to have regard to any guidance and to comply with any
directions made by LBRO under subsection (1).
Clause 13: Inspection plans

41.

This clause makes provision for primary authorities to draw up inspection plans in
respect of the regulated person with whom they have a relationship which includes the
function of inspection. These inspection plans are intended to act as a guide for other
local authorities who also carry out inspections in relation to that person. The plans
may set out the circumstance under which inspection can take place, how frequent
inspections can be and what an inspection should consist of in relation to a particular
regulated person. Primary authorities are required bring any inspection plan to the
notice of other relevant local authorities.

42.

Subsection (4) requires local authorities to have regard to an inspection plan that has
been brought to its attention when proposing to inspect the regulated person in
question. Subsection (5) requires local authorities to consult with the primary
authority if it proposes to inspect a regulated person in a manner that is not in
accordance with the inspection plan.
Co-ordination: supplementary
Clause 14: LBRO support of primary authorities

43.

Clause 14 confers powers on LBRO to do anything it considers appropriate, including
making grants, to support a primary authority in the exercise of its functions as set out
under clauses 9 to 13.
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Clause 15: LBRO guidance
44.

Under this clause, LBRO can give guidance to local authorities about the operation of
clauses 8 to 13. In particular, LBRO can give guidance to primary authorities
regarding the agreements made with a regulated person under clause 9(2). Subsection
(3) requires local authorities to have regard to any guidance issued by LBRO under
clause 15. Guidance under this clause differs from the general guidance that will be
given under clause 4, and guidance under clause 12 as it applies specifically to
guidance issued to primary authorities about how they might operate their
relationships under clause 8.

45.

Subsection (4) requires LBRO to consult with those persons it considers to be
appropriate before giving guidance under subsection (1). LBRO is also required,
under subsection (5) to publish any guidance it issues under subsection (1).
Ministerial powers
Clause 16: Guidance or directions by the Minister for the Cabinet Office

46.

Subsection (1) confers on the Minister for the Cabinet Office the power to give LBRO
guidance and general and specific directions as to the exercise of its functions. LBRO
is required to have regard to the guidance and, comply with any directions made under
this clause. Whilst LBRO is intended to operate free from Ministerial interference in
its day to day affairs, the Minister may need to issue guidance LBRO if it is
discharging its functions in a manner that is at odds with its intended purpose. Clause
17 includes an equivalent power for Welsh Ministers in relation to matters in respect
of which they exercise functions.
Supplementary and general
Clause 18: Power to dissolve LBRO

47.

Clause 18 confers power on the Minister for the Cabinet Office to make provision by
order for the dissolution of LBRO. This is because it is envisaged that in the future
LBRO will have achieved its objective and therefore, it will no longer be needed. The
clause specifies that the order may, among other things, provide for the transfer of
functions, property, rights or liabilities of LBRO to another person.

PART 2: REGULATORY SANCTIONS
Clause 20 (“Regulator” and “Relevant Offence”), Schedule 3 and Schedule 4

48.

Clause 20 sets out the definition of a “regulator”,

“designated

regulator”,
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“designated enactment”, “enforcement function” and “relevant offence”. The Bill
confers powers to enable “regulators” to have civil sanctioning powers for certain
offences. The powers can only be used to confer power on a “regulator” and in
relation to an offence which is a “relevant offence” for that regulator. This clause sets
out what is meant by “regulator” and “relevant offence”.
49.

A “regulator” is a body that is listed at Schedule 3 to the Bill or is a body who
exercises an enforcement function in relation to an offence under enactments listed at
Schedule 4. These bodies will be allowed to use the new sanctions contained in this
Bill once the Minister has passed secondary legislation to grant them the relevant
powers. The Minister will decide which relevant offences should be covered.

50.

The first group of regulators are those listed at Schedule 3. For these regulators,
“relevant offence” means an offence in relation to which the regulator has an
enforcement function. “Enforcement function” is defined at subsection (2). An
example of an enforcement function is where the regulator investigates whether there
has been an incident of regulatory non-compliance.

51.

The second group of regulators are those bodies with an enforcement function
(defined at subsection (2)) in relation to an offence under a “designated enactment”
listed at Schedule 4. This group will largely consist of local authority and Ministerial
regulatory functions.
For these regulators, “relevant offence” means an offence
which is contained in the enactments listed at Schedule 4 in relation to which the
regulator has an enforcement function.

Clause 21: Power to enable regulators to impose fixed monetary penalties

52.

This clause enables a Minster of the Crown to grant a “regulator” (see definition in
clause 20) the power to issue a fixed monetary penalty where the regulator is satisfied
that regulatory non-compliance which constitutes a “relevant offence” (see definition
in clause 20) has taken place.

53.

It is the regulator, and not the Minister, who imposes the fixed monetary penalty on
the person who has committed the regulatory non-compliance (called the “defaulter”).

54.

A fixed monetary penalty is a penalty whose amount is specified by the order made
under this clause or is calculated by reference to criteria specified in that order. For
example, the level of the fixed monetary penalty could differ according to whether the
person liable is an individual or a body corporate. The amount of the fixed monetary
penalty imposed in any individual case will not involve the exercise of discretion by
the regulator.

55.

Where the relevant offence is one which is triable summarily only, that is where the
accused is not entitled to trial by jury, the order will not be able to specify a level of
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fixed penalty that is more than the maximum fine available for that offence. For all
other criminal offences, there is no maximum limit to the amount of fixed monetary
penalty that can be imposed by or under the order.
56.

Subsection (6) enables Ministers to set out whether the evidential standard that should
be met by the regulator before it can impose a fixed monetary penalty should be the
balance of probabilities or beyond reasonable doubt.

Clause 22: Fixed monetary penalties: procedure

57.

Clause 24 requires the order implementing fixed monetary penalties to secure
specified results. These results concern the requirements and procedure that a
regulator must comply with when imposing a fixed monetary penalty.

58.

The results that the order implementing fixed monetary penalties must secure are:
that the regulator must issue a penalty notice requiring payment of a fixed monetary
penalty that is in accordance with the requirements at subsection (3); that defences
contained in any enactment containing the relevant offence (see definition in clause
20) are extended to the defaulter (see definition at clause 21(2)) as a defence to the
imposition of the fixed monetary penalty; that there is a review of the penalty notice
by the regulator on request of the defaulter; that the regulator may withdraw or
confirm the penalty following its review and must give reasons for its decision; and
that the defaulter is able to appeal against the decision of the regulator to confirm the
penalty.

59.

Pursuant to subsection (3), the regulator must issue a notice to the defaulter which
must include information stating the circumstances of the alleged offence, the
defences available, the amount of the fixed monetary penalty and the defaulter’s rights
of review and appeal. The notice must give detail of how the defaulter can pay the
penalty and by when any payment must be made. In addition, the notice must also
contain details of any late payment penalties or early payment discounts.

60.

The order must secure that the defaulter will be able to rely on the same statutory
defences that would be available to them on a prosecution for the underlying offence.
It is also intended that the order will be able to secure that the defaulter will be able to
use any common law defences which are not set out under statute but which also may
be relevant to the circumstances of the regulatory non-compliance. This is not
currently provided for in the Bill.

61.

The order must secure that the defaulter, following receipt of the penalty notice, is
able to request that the regulator reviews the imposition of the penalty. The exact
process of any internal review is left to be set out by the Minister in the order. Any
internal review must take place within a period of no more than 28 days from when
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the defaulter’s notice requiring the review is received by the regulator.
Clause 23: Fixed monetary penalties: effect

62.

This clause requires that the order implementing fixed monetary penalties for
regulators must secure that the imposition of a fixed monetary penalty, as provided for
by clause 21, removes the liability to criminal prosecution or to any sanction which
could be imposed under clause 24.

63.

The order will allow a regulator to recover any fixed monetary penalty issued, and any
additional late payment charges that are relevant, as a civil debt recoverable through
the courts (see clause 41).
Clause 24: Power to enable regulators to impose discretionary requirements

64.

This clause enables a Minster of the Crown to grant a “regulator” (see definition in
clause 20) the power to impose on a person a requirement by way of a notice where
the regulator is satisfied that regulatory non-compliance which constitutes a “relevant
offence” (see definition in clause 20) has taken place.

65.

This clause enables the following requirements to be to be imposed on a “defaulter”
(see definition in subsection (2)) by the regulator:
x The payment of a monetary penalty of an amount that the regulator will

determine;
x To take steps within a specific time period that ensure that the incident of non-

compliance does not continue or recur;
x To take steps that restore the position, as far as possible, to the way it would

have been had the non-compliance not taken place.
66.

Subsection (6) enables Ministers to set out whether the evidential standard that should
be met by the regulator before it can impose a discretionary requirement should be the
balance of probabilities or beyond reasonable doubt.
Clause 25: Discretionary requirements: procedure

67.

This clause sets out the results that the order granting a “regulator” (see definition in
clause 20) the power to impose discretionary requirements under clause 24 must
achieve. These results concern the requirements and procedure that a regulator must
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comply with when imposing a discretionary requirement. The results are that:
x The regulator must serve a notice on the defaulter telling it that the regulator

proposes to impose discretionary requirements on the defaulter. That notice
must contain (as stipulated in subsection (3)) information about the grounds
for imposing the discretionary requirements, the defences available, the
defaulter’s right to make representations and objections to the regulator and the
time within which to make such representations and objections (which cannot
be less than 28 days from receipt of the notice);
x

The defaulter will be able to rely on the same statutory defences that would be
available to it on a prosecution for the underlying offence. It is also intended
that the defaulter will also be able to use any common law defences which are
not set out under statute but which also may be relevant to the circumstances of
the regulatory non-compliance and provision in the Bill will be made for this in
due course;

x The defaulter can make written representations and objections to the regulator

about the Discretionary Requirement;
x After the end of the time for making representations and objections the

regulator can then decide whether to impose, withdraw or vary the
Discretionary Requirement or replace the requirement with a different
Discretionary Requirement;
x Where the regulator decides to impose a Discretionary Requirement, it must be

done by way of a notice. The notice must contain the information set out in
subsection (4) of this clause about:
x the grounds for imposing the discretionary requirement;
x where the requirement is to pay a monetary penalty, how payment

may be made;
x where the requirement is to pay a monetary penalty, the period

within which payment must be made, such period being no less than
28 days from the date the notice is received by the defaulter;
x any early payment discounts of late payment penalties;
x the defaulter’s rights of appeal;
x the consequences of non-compliance.

Clause 26: Discretionary requirements: voluntary undertakings
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68.

This clause enables a Minister of the Crown when making provision under clause 24
to make further provision that enables a regulator to accept undertakings from a
defaulter after a notice of intent to impose a variable monetary penalty has been
served (as described in clause 25(2) (a)) and before a final penalty notice has been
served (as described in clause 25(2) (d)).

69.

This clause further enables provision to be made that a regulator takes into account
such undertakings when determining what the amount of the monetary penalty or
other discretionary requirement (see clause 24(4)(a)) will be.

70.

The undertakings offered will cover the same type of actions as those under
Enforcement Undertakings (see clause 34(4)). These actions are those that ensure that
the defaulter does not repeat or continue its non-compliant actions, those that restore
the position, as far as possible, to what it would have been had the non-compliant
action not taken place, and those that benefit any person affected by the noncompliant actions of the defaulter (including payment of money).

Clause 27: Discretionary requirements: effect

71.

Clause 27 requires the order which grants a regulator the power to impose
discretionary requirements to secure the results specified in this clause concerning the
effect and enforcement of those requirements.

72.

Under subsection (2)(a), where the defaulter has been required to pay a monetary
penalty but no other penalty, the order must secure that the defaulter may not be later
criminally prosecuted or receive a notice for a fixed monetary penalty (under clause
21) or for a discretionary requirement (under clause 24) for the same incident of
regulatory non-compliance. Thus, if a defaulter has had a notice requiring payment of
a monetary penalty imposed on it, that defaulter cannot have another sanction,
criminal or otherwise, imposed for the same incident of regulatory non-compliance at
a later date. Failure to pay the monetary penalty to the regulator can lead to the
regulator recovering the amount due through civil debt procedures (see clause 41).

73.

Where the defaulter has had another type of discretionary requirement imposed on it
(with or without a monetary penalty), the order must secure that the defaulter may not
be later criminally prosecuted or receive a notice for a fixed monetary penalty (under
clause 21) or for a discretionary requirement (under clause 24) for the same incident
of regulatory non-compliance unless he has failed to comply with that discretionary
requirement. Thus, if a defaulter has received, for example, a notice requiring them to
take certain action, failure to comply with the notice makes the defaulter liable once
more for criminal prosecution or some other sanction under clause 24, e.g. a variable
monetary penalty, for the same instance of regulatory non-compliance. Time limits
for criminal prosecution can be extended under the power in subsection (3).
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74.

Where the defaulter has offered and has had accepted voluntary undertakings (under
clause 26) in combination with a monetary penalty or some other discretionary
requirement under clause 24, the provisions at subsections (2)(a) and (2)(b) still apply.
Where voluntary undertakings have been accepted and no other penalty or
requirement imposed, the provisions at subsection (2)(b) apply.

75.

Under subsection (4), the order shall also secure that defaulter is liable to a monetary
penalty for failure to comply with discretionary requirements (where these
requirements do not consist of a requirement to pay a monetary penalty under clause
24) or voluntary undertakings. This will result in the regulator, when confronted with
a failure to comply with a discretionary requirement or voluntary undertaking, having
the options of criminally prosecuting for the relevant offence (see definition in section
20), using the powers in clause 24 of this Bill to impose discretionary requirements
for the relevant offence, or using the power under this subsection to impose a
monetary penalty for failure to comply with the requirement or undertaking. The
order making provision for the monetary penalty for failure to comply with
discretionary requirements or voluntary undertakings must require, under subsection
(5) that the regulator must issue a notice requiring payment of the penalty and must
secure that the defaulter is able to appeal against that notice. The order may also
make provision for the matters set out in subsection (5). Failure to pay the monetary
penalty to the regulator can lead to the regulator recovering the amount due through
civil debt procedures (see clause 41).

Clause 28: Power to enable regulators to require permanent cessation of activity

76.

This clause enables a Minister of the Crown to make provision in an order to enable a
regulator (see definition in clause 20) to require that a defaulter cease an activity
permanently through the use of a notice (“permanent cessation notice”). That activity
might include a manufacturing process, use of a particular piece of equipment, or sale
of a particular product.

77.

In order for the regulator to be able to serve a permanent cessation notice three
conditions need to be satisfied:
x The regulator is satisfied that the defaulter is carrying on an activity in such a

way as to present a significant risk of serious harm to human health or the
environment (including the health of animals or plants).
x The regulator is satisfied that the defaulter is committing a relevant offence

(see definition in clause 20) in carrying on that activity in that way; and
x The defaulter has previously been convicted of that offence.
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78.

Under subsection (5), the Minister may make provision in the order to determine
whether the standard of proof needed for the regulator to be satisfied before it can
impose a permanent cessation notice is the balance of probabilities or beyond
reasonable doubt.

Clause 29: Permanent cessation of activity: procedure

79.

This clause sets out certain procedural requirements that the order must secure when
granting a regulator the power to impose permanent cessation notices (see clause 28
explanatory note). The procedural requirements are:
x The regulator serves a notice on the defaulter telling it that the regulator

intends to impose a permanent cessation notice. That notice must contain the
information stipulated in subsection (3) about the grounds for imposing the
permanent cessation notice, the defences available, the defaulter’s right to
make representations and objections to the regulator and the time within which
to make such representations and objections (which cannot be less than 28
days from the day on which the notice is received by the defaulter);
x

The defaulter will be able to rely on the same statutory defences that would be
available to it on a prosecution for the underlying offence. It is also intended
that the defaulter will be able to use any common law defences which are not
set out under statute but which also may be relevant to the circumstances of the
regulatory non-compliance and provision in the Bill will be made in due
course;

x The defaulter can make written representations and objections to the regulator

about the proposal to impose a permanent cessation notice;
x After the end of the time for making representations and objections the

regulator can then decide whether to impose the permanent cessation notice;
x If the permanent cessation notice is served then it must contain information

(set out in subsection (4) of this clause) about the activity which must cease
and the date by which it must cease, the grounds for issuing the notice, the
defaulter’s rights of appeal and the consequences of non-compliance;
x The defaulter is able to appeal against the decision to impose the permanent

cessation notice.
80.

This clause also allows the Minister of the Crown to create compensation schemes for
successful appellants or defaulters who have had the notice withdrawn by the
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regulators.

Clause 30: Permanent cessation of activity: effect

81.

Any order that empowers a regulator to impose permanent cessation notices (see
definition in clause 29 explanatory note) must require those notices to be enforced
through the use of a monetary penalty to the regulator if the defaulter fails to comply
with the notice.

82.

The monetary penalty to be paid if the defaulter fails to comply with the notice may
be for a fixed or variable amount. Under subsection (2), the order will provide for
whether the amount of monetary penalty will be fixed by the order, calculated
according to criteria in the order, determined by the regulator or in some other way.
This provision gives the Minister the flexibility to design the monetary penalty in a
way that is suitable for the regulator and/or regulatory area. For example, the order
might provide that the regulator can impose a daily penalty for every day that the
permanent cessation notice is not complied with. Alternatively, the regulator might
set the amount of penalty at the level of the profit made by the defaulter during the
period of non-compliance.

83.

In order to use this enforcement option the order must require the regulator to serve a
notice on the defaulter requiring payment and must ensure that the defaulter is able to
appeal against such a notice. The order will also provide more detailed provision as
to the powers of the body hearing the appeal pursuant to the power under clause 42.

Clause 31: Power to enable regulators to require temporary cessation of activity

84.

This clause gives a Minister of the Crown the power to make provision in an order to
enable a regulator (see definition in clause 20) to require that a defaulter cease an
activity for a period specified by the regulator through the use of a notice (“temporary
cessation notice”). That activity might include a manufacturing process, use of a
particular piece of equipment, or sale of a particular product.

85.

A regulator will only be able to serve a temporary cessation notice when it has
reasonable grounds to suspect that:
x The defaulter in doing that activity presents a significant risk of serious harm

to:
 Human health;
 The environment (including the health of animals and plants); or
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 The financial interests of consumers; and
x The defaulter is committing a relevant offence (see definition in Clause 20) in

doing that activity.
86.

Temporary cessation notices are only valid for a maximum of six months.

Clause 32: Temporary cessation of activity: procedure

87.

This clause sets out certain procedural requirements that the order must secure when
granting a regulator the power to impose temporary cessation notices (see definition
in clause 31 explanatory note). The procedural requirements are:
x The regulator serves a temporary cessation notice on the defaulter. That notice

must contain information stipulated in subsection (3) about the activity which
must cease and the date by which it must cease, the grounds for issuing the
notice, the defences available, the defaulter’s rights of appeal and the
consequences of non-compliance;
x The defaulter will be able to rely on the same statutory defences that would be

available to it on a prosecution for the underlying offence. It is also intended
that the defaulter will be able to use any common law defences which are not
set out under statute but which also may be relevant to the circumstances of the
regulatory non-compliance and provision in the Bill will be made in due
course;
x The defaulter may appeal against the notice. The order will also provide more

detailed provision as to the powers of the body hearing the appeal pursuant to
the power under clause 42.
88.

This clause further enables the Minister, at subsection (6); to make provision for
compensation schemes for successful appellants or defaulters who have had the notice
withdrawn by the regulator.

Clause 33: Temporary cessation of activity: effect

89.

Any order that empowers a regulator to impose temporary cessation notices (see
definition in clause 31 explanatory note) must require those notices to be enforced
through the use of a monetary penalty to the regulator if the defaulter fails to comply
with the notice.
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90.

The monetary penalty to be paid if the defaulter fails to comply with the notice may
be for a fixed or variable amount. Under subsection (2), the order will provide for
whether the amount of monetary penalty will be fixed by the order, calculated
according to criteria in the order, determined by the regulator or in some other way.
This provision gives the Minister the flexibility to design the monetary penalty in a
way that is suitable for the regulator and/or regulatory area. For example, the order
might provide that the regulator can impose a daily penalty for every day that the
temporary cessation notice is not complied with. Alternatively, the regulator might
set the amount of penalty at the level of the profit made by the defaulter during the
period of non-compliance.

91.

In order to use this enforcement option, the order must require the regulator to serve a
notice on the defaulter requiring payment and must ensure that the defaulter is able to
appeal against such a notice. The order will also provide more detailed provision as
to the powers of the body hearing the appeal pursuant to the power under clause 42.

Clause 34: Power to enable regulators to accept Enforcement Undertakings

92.

Clause 34 enables a Minister of the Crown to make an order that allows a “regulator”
(as defined in clause 20) to accept Enforcement Undertakings offered by a person
(known as ‘the defaulter’). A regulator will not, by virtue of the clause, be able to
impose enforcement undertakings. The clause merely enables undertakings to be
accepted, if offered, with the results set out in the clause. So it would be for the
defaulter to offer enforcement undertakings in a case where they are available.

93.

An Enforcement Undertaking is defined in subsection (3) and is an undertaking or
promise, offered by the defaulter, that the defaulter will take certain actions within the
descriptions in subsection (4).

94.

The regulator may only accept Enforcement Undertakings offered by the defaulter
when the regulator has reasonable grounds for suspecting that an act or omission of
the defaulter constitutes a “relevant offence” (see definition in clause 20). Once that
Enforcement Undertaking is accepted the following consequences will flow from it:
x The defaulter may not be criminally prosecuted for the act or omission; and
x The defaulter may not have another sanction from clauses 21 or 24 of this Bill

imposed on it.
95.

The consequences laid out in the previous paragraph will apply unless the defaulter
fails to comply with the Enforcement Undertaking or it is deemed (pursuant to a
provision made under subsections (6) (e) and (i)) to have failed to comply with the
Undertaking. Where there is such non-compliance, the consequences will no longer
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apply and the regulator will be able to criminally prosecute the defaulter or impose a
different sanction from clauses 21 or 24 of this Bill.
96.

Under subsection (4), the defaulter may offer the following type of action as part of its
Enforcement Undertakings:
x Actions that ensure that the defaulter does not repeat or continue its non-

compliant actions. For example, the defaulter may undertake to fix faulty
equipment that breaches safety standards;
x Actions that restore the position, as far as possible, to what it would have been

had the non-compliant action not taken place. For example, the defaulter may
undertake to clean up an area that has been contaminated by its non-compliant
actions; and
x Actions that benefit any person affected by the non-compliant actions of the

defaulter (including payment of money). For example, the defaulter may set
up a compensation scheme for victims of its non-compliance.
97.

Subsection (6) enables the Minister when making the order to include provision for
the following:
x The procedure for entering into the Enforcement Undertaking. This could be

stipulated by order or left to be determined by the regulator.
x As to the terms of the Enforcement Undertaking. There may be some further

detailed provision that a Minister might wish to set out when granting this
power to a regulator. For example, the Minister may require that the
Undertakings contain an admission that the regulatory non-compliance took
place.
x Publication of the Enforcement Undertaking. The regulator may wish to

publish the Enforcement Undertakings and the manner in which this is done
and how this is available may be set out in the order.
x Variation of the Enforcement Undertaking.

There may be occasions where
either the regulator or the defaulter wants to vary the terms of an Enforcement
Undertaking. The Minister may make provision in the order about the
circumstances where the Enforcement Undertakings may be varied. For
example, the order might provide that a defaulter may apply vary a term of the
Enforcement Undertakings where there has been a change of circumstances.

x Compliance with the Enforcement Undertaking.

The order may make
provision as to circumstances that can be regarded as having complied with the
Enforcement Undertaking. This enables the order to set out what compliance
with the Enforcement Undertaking means, at what stage compliance will have
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been deemed to happen and in what circumstances a regulator may wish to
exercise their discretion to deem that compliance with the Enforcement
Undertaking has taken place. For example, if a defaulter has been unable to
comply with one element of the undertaking through circumstances outside its
control, the order may allow for the regulator to deem the Enforcement
Undertakings as having been completed.
x Monitoring the Enforcement Undertaking. The order may make provision on

how the Enforcement Undertaking will be monitored by the regulator.
x Certifying compliance with the Enforcement Undertaking. This is the

certification process that a regulator may use in certifying compliance with the
Enforcement Undertaking. For example, the order might require the regulator
to issue a letter confirming that the Enforcement Undertakings have been
completed to its satisfaction and that this letter is published.
x Consequences for providing misleading or inaccurate information.

The
Minister will be enabled to set out in the order the consequences of the
defaulter providing misleading or inaccurate information that forms the basis
of an Enforcement Undertaking. An example of the type of consequences that
might flow is where a regulator discovers, after acceptance of the undertakings,
that the defaulter provided misleading information about the extent of its
regulatory non-compliance, the order may deem that this constitutes a breach
of the Enforcement Undertakings and that criminal liability for the relevant
offence may revive (as provided for in subsection (5)).

x Taking account of partial compliance. The order is able to provide that, where

an Enforcement Undertaking has been partly complied with, the part
compliance should be taken into account in any criminal or other penalty
relating to the act or omission upon which the Enforcement Undertaking is
based. For example, if criminal liability revives by virtue of subsection (5),
any partial compliance with the Enforcement Undertakings may be taken into
account as a mitigating circumstance during sentencing.
x Extension of prosecution time limits. The order is able to make provision that

extends time limits for criminal prosecution of relevant offences in order to
allow a defaulter to be prosecuted in the event of non-compliance with
Enforcement Undertakings.

Clause 35: Offences under subordinate legislation
98.

This clause extends any power of a Minister of the Crown or Welsh Minister to create
criminal offences in secondary legislation contained in the enactments listed at
subsection (3) to include the powers to create alternative civil sanctions (e.g. Clauses
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21, 24, 28, 31 and 34) under Part 2 of this Bill. This would allow the Minister, when,
for example, amending or consolidating criminal offences contained in secondary
legislation made under a listed enactment, to make provision for fixed monetary
penalties for example (as under clause 21). This extended power may be used to
create the civil sanction and any procedural requirements attaching to the exercise of
that power will apply when the civil sanction is created. The power only extends to
making any provision which could be made under Part 2 of the Bill and thus any
substantive restrictions on the sanctions will apply when the extended power is used,
for example, in relation to devolution.
99.

This clause does not apply to powers to create criminal offences by secondary
legislation which are enforced by “designated regulators” (as defined in clause 20).
Clause 36: Guidance as to use of powers under this Part

100.

A Minister of the Crown may not make an order that gives a regulator the powers
under this Bill unless the order requires the regulator to publish guidance in relation to
the imposition of a sanction (under clauses 21, 24, 28 or 31) and the acceptance of
undertakings (under clause 34) (“Penalty Guidance”). The order must also require
that the regulator consults persons specified in the order (for example, persons
affected by the new sanctioning powers) before publishing or revising the Penalty
Guidance. The Penalty Guidance must also be revised by the regulator where
appropriate, for example, where there has been a change in the rules. The order must
stipulate that the regulator must have regard to the Penalty Guidance when exercising
its functions.

101.

The Penalty Guidance must contain information about the circumstances in which a
sanction is likely to be imposed or undertakings accepted, the defences available to
the defaulter, and the defaulter’s rights of appeal. For particular sanctions under this
Bill, there are further specific requirements for the Penalty Guidance – see subsections
(3) to (6). Penalty Guidance is focussed on specific civil sanctioning powers.

Clause 37: Guidance as to enforcement of relevant offences

102.

This clause requires that where a Minister grants a regulator any alternative
sanctioning power under this Bill that the regulator should prepare and publish
guidance about how the offence to which the power relates is enforced (“Enforcement
Policy”). For each offence, the Enforcement Policy must set out the relevant sanctions
to which a defaulter may liable. The Enforcement Policy must also set out the action
which the regulator may take to enforce the offence. For example, it might state that a
particular offence will usually be enforced by way of a fixed monetary penalty rather
than criminal prosecution. The Enforcement Policy must set out the circumstances in
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which the regulator is likely to take such action. For example, the policy might say
that criminal prosecution may be more likely where the defaulter has a past history of
regulatory non-compliance. The Enforcement Policy, in contrast to Penalty Guidance,
is focussed on how particular offences are enforced.
103.

Regulators will be able to revise their guidance periodically. The regulator will be
required to consult with all persons it considers appropriate before publishing or
revising its guidance.
Clause 38: Scotland

104.

This clause prohibits (save for consequential purposes) an order made under this Bill
from making any provision which would be within the legislative competence of the
Scottish Parliament if it were contained in an Act of that Parliament. This would
prevent the order to be used to grant regulators the alternative sanctioning powers
under this Bill for offences that relate to matters that have been devolved to the
Scottish regulators, for example, environmental health. There is no prohibition on
using the powers in the Bill for matters that have been reserved to the UK Parliament,
for example, consumer protection.

105.

If a Minister of the Crown proposes to make an order that affects the prosecution of
any offence in Scotland, that Minister is required to obtain the agreement of the Lord
Advocate.

106.

If a Minister of the Crown proposes to make an order that affects the powers of a
regulator that is a local authority in Scotland then that Minister will be required to
consult with Scottish Ministers because they will have an interest in the functions of
local authorities in Scotland.
Clause 39: Northern Ireland

107.

This clause prohibits (save for consequential purposes) an order made under this Bill
from making any provision which would be within the legislative competence of the
Northern Ireland Assembly if it were contained in an Act of that Assembly. This
would prevent the order to be used to grant regulators the alternative sanctioning
powers under this Bill for offences that relate to matters that have been transferred to
the Northern Ireland Assembly. There is no prohibition on using the powers in the
Bill for matters that have been reserved to the UK Parliament, for example, consumer
safety in relation to goods.
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Clause 40: Wales

108.

The powers contained within this Bill (clauses 22 to 34) given to a Minister of the
Crown can also be used by Welsh Ministers in relation to matters that affect Wales,
and which are the responsibility of Welsh Ministers. Welsh Ministers are required to
consult with the Secretary of State before using these powers.

109.

A Minister of the Crown must consult with Welsh Ministers before making an order
under this Bill that will affect the sanctioning of an offence that applies in or in
relation to Wales.

110.

A Minister of the Crown, after consulting with Welsh Ministers on the provisions of
an order under this Bill, must also seek the agreement of Welsh Ministers if the order
affects the sanctioning of an offence which applies in or in relation to Wales and
relates to functions that are exercised by Welsh Ministers.

111.

If any order made under this Bill makes provision which would be within the
legislative competence of the National Assembly for Wales, that order can only be
made with the consent of the Assembly.
Clause 41: Monetary Penalties

112.

Clause 41 (1)(a) allows the order to make provision for discounts for early payment
of a penalty when a regulator requires a defaulter to pay a monetary penalty.

113.

Subsection (1)(b) allow for the levying of financial penalties for the late payment of
the penalty. This might be in the form of a interest or a daily penalty. The total
amount of any late payment penalty must not exceed the total amount of the penalty
imposed.

114.

Subsection (1)(c) permits an order to enable the regulator to treat any monetary
penalty issued, and any additional late payment charges that are relevant, as a civil
debt that is recoverable through the courts.

115.

Any monetary penalty including any additional late payment charges received by the
regulator under powers granted pursuant to an order under this Bill shall be paid to the
Consolidated Fund.

Clause 42: Appeals

116.

Subsection (1)(a) of this clause allows the Minister to make provision for the
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suspension of the effect of a fixed penalty or other requirement during an appeal.
This might include provision such as:

117.

x

During appeal, a defaulter may apply for the effect of the permanent cessation
notice to be suspended pending the result of the appeal. If this application is
unsuccessful then the notice will remain in force during the appeal; or

x

Should the defaulter appeal, the effect of the permanent cessation notice may
be automatically suspended until the result of the appeal is known.

Subsection (1)(b) enables the Minister to make provision about the powers of an
appellate body. Examples of the possible powers an appellate body might have are set
out in subsection (2) of this clause. The appellate body may have power to withdraw
or confirm a sanction, power to take such other steps which a regulator could take
(e.g. impose another sanction upon the defaulter), and a power to remit the
sanctioning decision back to the regulator for further consideration.

Clause 43: Supplementary powers

118.

Subsection (3) gives examples of how the power under subsection (2) might be used.
The power might be used to grant a regulator powers to require information or extend
a regulator’s existing information gathering powers in order to allow a regulator to
investigate a matter that might lead to the use of the alternative sanctioning powers
under this Bill. The power may also be used in a similar way in relation to a
regulator’s powers of entry or search. Where the legislation setting out the relevant
offence contains a prohibition of collateral use of information gathered during the
investigation for other matters, the power under subsection (2) might be used to allow
that information to be used to prove that an act or omission constituting a relevant
offence meriting the use of sanctions in the Bill has occurred. The power can be used
in these ways only for the purpose of facilitating the use of the alternative sanctioning
powers contained in this Bill. It would be for the Minister to determine whether the
use of the power in subsection (2) would, in any given case, be compatible with
ECHR rights.
Clause 44: Consultation

119.

This clause requires a person proposing to make an order under Part 2 to consult with
the regulator that will be the recipient of the powers to be granted by the order and
such other persons he considers appropriate. That person will also be required to
consult with relevant organisations that the person considers represents the interests of
persons substantially affected by the proposals.

120.

If as a result of this consultation exercise responses change any part of the proposals
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the person shall be required to undertake further consultation on the revised proposals
as he considers appropriate.
121.

If a regulator has consulted before the Bill becomes an Act and this consultation has
satisfied the criteria set out in subsections (1) and (2) this consultation will be valid.

Clause 45: Other procedural requirements

122.

Clause 45 requires that any order made by a Minister under this Bill must be made by
statutory instrument. Any statutory instrument made must be subject to an affirmative
resolution procedure. This means that any statutory instrument made under this Bill
cannot become law unless it is approved by both Houses of Parliament.

123.

Statutory instruments made under this Bill by Welsh Ministers cannot become law
unless it is approved by resolution of the National Assembly for Wales.

PART 3: GENERAL
Clause 48: Commencement

124.

Clause 48 specifies how and when the powers contained within the Bill will
commence. Part 1 of the Bill comes into force on the day specified by statutory
instrument to be made by the Minister for the Cabinet Office. Part 2 comes into force
two months after Royal Assent of the Bill.

Schedule 2: Replacement of the LBRO company by LBRO

125.

Schedule 2 provides for the transfer of staff, property, rights and liabilities of the
LBRO company to the statutory LBRO. This ensures continuity between the new and
old LBRO, for example, in relation to legal proceedings. In particular, paragraph 1 of
Schedule 2 provides that the transfer should be treated as if it were a transfer of an
undertaking to which Transfer of Undertakings (Protection and Employment)
Regulations 2006 applies and paragraphs 3 to 5 effect continuity, such that things
done by the LBRO company immediately before it is dissolved has effect as if done
by LBRO.
EFFECTS OF THE BILL ON PUBLIC EXPENDITURE

126.

The Regulatory Enforcement and Sanctions Bill will impact on public expenditure in
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a number of ways, all of which are addressed in the accompanying impact assessment.
127.

The biggest impact will be upon local authorities administrating Primary Authority
schemes. Overall, we expect the associated costs to be £2.5 million. However, this
will be offset by the time savings that follow for local authorities overall, which we
expect to amount to between £3.3 and £5.5 million. Local authorities will also benefit
from LBRO's role in advising central government on regulatory priorities and the way
in which local authorities carry out their regulatory functions. Overall, it is anticipated
that the Bill will result in a net benefit to local authorities of between £1.5 million to
£3.7 million.

128.

The regulatory sanctions proposals will impact on regulators and the court system.
There may be new costs to the courts and tribunals associated with appeals of £1.5
million: however, it is expected that the reduction in cases going through the courts
will result in a saving for them of £3 million. There will be new costs for regulators as
they start to take advantage of new approaches to sanctions, though this will be offset
by savings of £1.5 million from the use of less costly approaches to enforcement.
EFFECT ON PUBLIC SECTOR MANPOWER

129.

The Regulatory Enforcement and Sanctions Bill will necessitate only minor changes
in public service manpower, if any.

COST TO BUSINESS AND REGULATORY IMPACT
130.

An impact assessment related to the provisions for both parts of the Bill - regulatory
enforcement by local authorities and regulatory sanctions has been completed and is
attached to the draft Bill. The impact assessment concludes that the Bill will have
significant net benefits for business. The main cost to business will arise from the
impact of new regulatory sanctions but these will not affect businesses that are
compliant with the law. This cost is more than offset by the benefits to business: a
new framework for Primary Authority partnerships, the Local Better Regulation
Office's objective to secure that local authorities exercise their relevant functions in a
way that does not give rise to unnecessary burdens, and reduced court costs associated
with the regulatory sanctions proposals.
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