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Dear Sir, 
 
TOWN AND COUNTRY PLANNING ACT 1990 – SECTION 78 
APPEALS BY BARRATT STRATEGIC, PERSIMMON HOMES & TAYLOR WIMPEY 
LAND NORTH OF GILDEN WAY, HARLOW 
APPLICATIONS: REF HW/PL/11/00055 and HW/PL/12/00061 
 
1.   I am directed by the Secretary of State to say that consideration has been given to the 
report of the Inspector, Phillip J G Ware, BSc DipTP MRTPI, who held a public local 
inquiry on 8 days between 3 and 13 July 2012 into your clients’ appeals against the failure 
of Harlow District Council to determine applications for outline planning permission for: 

Appeal A: approximately 1,200 dwellings; site for a primary school (2.16 ha); 
community buildings (0.06 ha); retail/business/live work units (0.18 ha); together 
with associated uses comprising allotments and public open space, plus 
associated infrastructure and engineering works, with vehicular access from Gilden 
Way at land north of Gilden Way, Harlow, Essex, in accordance with application 
ref: HW/PL/11/0005, dated 24 February 2011; 

Appeal B: the construction of a footpath/cycleway in conjunction with the proposed 
development in respect of land north of Gilden Way at the Forebury, Old Harlow, 
Essex, in accordance with application ref: HW/PL/12/00061, dated 13 February 
2012. 

2.   On 10 January 2012, Appeal A was recovered for the Secretary of State's 
determination, in pursuance of section 79 of, and paragraph 3 of Schedule 6 to, the Town 
and Country Planning Act 1990, because it involves a proposal over 150 units on a site of 
more than 5 ha which would significantly impact on the Government’s objective to secure 
a better balance between housing demand and supply and create high quality, 
sustainable mixed and inclusive communities.  Appeal B was recovered on 23 April 2012 
because it is most efficiently and effectively decided with Appeal A. 

 

Jean Nowak, Decision Officer 
Planning Casework Division 
Department for Communities and Local Government 
1/H1, Eland House 
Bressenden Place 
London, SW1E 5DU  
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Inspector’s recommendation and summary of the decision 



 

3.   The Inspector recommended that both appeals be allowed.  For the reasons given 
below, the Secretary of State agrees with the Inspector’s conclusions and 
recommendations. A copy of the Inspector’s report (IR) is enclosed. All references to 
paragraph numbers, unless otherwise stated, are to that report. 

Procedural matters 

4.   The Inspector reports (IR2) that, at the time the appeal was lodged, the appellant 
submitted revised illustrative plans and a revised Design and Access Statement 
incorporating a number of changes to the Appeal A proposal, and the inquiry proceeded 
on the basis of the amended plans. For the reasons given by the Inspector, the Secretary 
of State agrees with him that no interests would thereby be prejudiced; and he has 
determined Appeal A on that basis. 

5.   In reaching his decision, the Secretary of State has also taken into account the 
Environmental Statement (ES) dated January 2011 and submitted under the Town and 
Country Planning (Environmental Impact Assessment) (England and Wales) Regulations 
1999 (IR3) in respect of Appeal A. He considers that the environmental information 
provided meets the requirements of the above regulations and that sufficient information 
has been provided for him to assess the environmental impact of the Appeal A scheme.  

Policy considerations 
6.   In deciding this appeal, the Secretary of State has had regard to section 38(6) of the 
Planning and Compulsory Purchase Act 2004 which requires that proposals be 
determined in accordance with the development plan unless material considerations 
indicate otherwise. As stated in paragraph 12 of National Planning Policy Framework (the 
Framework), that document does not change the statutory status of the development plan 
as a starting point for decision making. Proposed development that accords with an up-to-
date Local Plan should be approved, and proposed development that conflicts should be 
refused, unless other material considerations indicate otherwise.  

7.   In this case, the development plan comprises the East of England Plan - 2008 
(Regional Spatial Strategy – RSS) and the Replacement Harlow Local Plan – 2006 (LP). 
The Secretary of State agrees with the Inspector (IR171) that the emerging Core Strategy 
Issues and Options Report can be given little weight at this stage; and he also gives little 
weight to the Supplementary Planning Documents and other guidance referred to at 
IR172. 

8.   The Localism Act 2011 provides for the abolition of RSSs by Order. However, the 
Secretary of State has attributed limited weight to the proposed plan to revoke the East of 
England Plan. Any decision to revoke the East of England Plan will be subject to the 
environmental assessment which is in train.  

9.   Other material considerations which the Secretary of State has taken into account 
include the Framework; Technical Guidance to the National Planning Policy Framework 
(March 2012); Circular 11/1995: Use of Conditions in Planning Permission; the 
Community Infrastructure Levy (CIL) Regulations 2010 as amended; and the Harlow 
Design Guide.   

 

Appeal A 

 



 

Housing demand and supply and the Development Plan 
 
10.  The Secretary of State has taken account of the Inspector’s observations at IR165-
172 with regard to the weight to be given to the RSS and the Framework, and, for the 
reasons given at  IR173-181, agrees with him that, although the identification of the 
Appeal A site as a Special Restraint Area (SRA) in the LP does not specifically refer to its 
reservation for housing development, little weight can be given to the Council’s 
suggestion that the appeal proposal breaches LP policies NE5 and NE6 because they do 
not specifically reserve the appeal site for housing.  

11.  For the reasons given at IR173-196, the Secretary of State agrees with the Inspector 
at IR197 that there is clearly a shortfall in housing land supply (with a supply of between 
2.08 and 3.98 years if Gilden Way is included and of between 1.31 and 3.19 years if it is 
excluded). He agrees with the Inspector (IR198) that the fact that there is a pressing need 
for housing in Harlow which the Appeal A scheme would help to reduce is an important 
material consideration in the light of the Framework; and he further agrees (IR199) that 
the significant contribution which the Appeal A scheme would make to the need for 
affordable housing would also be a benefit. 

12.  As the Secretary of State agrees with the Inspector that there is clearly less than a 
five-year supply of housing land in Harlow and the housing policies in the LP are out of 
date (IR200-201), he also agrees (IR202) that the policies in the Framework come into 
play unless any adverse impacts of doing so would significantly and demonstrably 
outweigh the benefits. The Secretary of State also agrees with the Inspector that, as it is 
intended to meet longer term needs, safeguarded land is not a type of land which the 
Framework seeks to protect (IR203); and thus that LP policy NE51 can be given only 
limited weight in the planning balance. Nevertheless, for the reasons given at IR205-214, 
the Secretary of State agrees with the Inspector that release of the Appeal A site now 
would frustrate the expectation, based on adopted policy, that any such release would 
take place through a review of the LP, and that this is a matter which, although not 
determinative in itself, needs to be weighed in the balance. 

Sustainability and accessibility 

13.  The Secretary of State agrees with the Inspector at IR 221 that, for the reasons given 
at IR215-220, the Appeal A scheme would be sustainable and accessible, and that this 
weighs in favour of the proposal. 

Layout and design 

14.  Having regard to the fact that the Appeal A proposal is in outline and the only element 
which would be decided by the grant of outline planning permission would be the quantum 
of development (IR222), the Secretary of State agrees with the Inspector at IR 262 that, 
for the reasons given at IR223-262, there is no reason to suppose that the details of the 
appeal scheme would not be of a high standard and address the detailed issues identified 
at the Inquiry. He therefore also agrees that it can be concluded that, in terms of layout 
and design, the illustrative proposal complies with the relevant LP policies, the Framework 
and the Harlow Design Guide. 

                                            
1 that there is a presumption against development in the Special Restraint Area designated in the LP unless 
the land is shown to be needed resulting from a review of the LP  

 



 

Highways issues 

15.  For the reasons given at IR263-265, the Secretary of State agrees with the Inspector 
that the proposal would not significantly harm highway safety or the free flow of traffic.  

16.  The Secretary of State also agrees with the Inspector (IR266) that adopting the 
Council’s approach to parking provision would affect the density which could be achieved 
and is therefore relevant at the outline application stage. The Secretary of State has given 
careful consideration to the appellants’ alternative methodology but, for the reasons given 
at IR267-276, he agrees with the Inspector at IR276 that the quantum of development 
should be restricted to 1,100 units to accord with adopted car parking standards. He notes 
that the appellants accept the imposition of a condition to that effect as a fall-back position 
(IR276); and he agrees with the Inspector that breaching adopted standards would be 
likely to be to the detriment of highway safety and the amenity of the area. He therefore 
proposes to accept the Inspector’s recommendation to impose such a condition – see 
paragraph 23 below – and has amended the terms of the approved scheme accordingly 
(see paragraph 26 below).   

17.  For the reasons given at IR277-282, the Secretary of State agrees with the Inspector 
that, while it would be appropriate for the appellants to make a contribution towards the 
cost of mitigating the level of rat-running through Old Harlow, it would not be reasonable 
to expect the developers of the appeal scheme to fund 100% of the costs. 

Green Belt issues 

18.  The Secretary of State agrees with the Inspector (IR283) that none of the housing or 
other built development would be located in that part of the Appeal A site which falls 
within the Green Belt. However, the proposed sports pitches and allotments do lie within 
the Green Belt (IR284-290), and the Secretary of State agrees with the Inspector that, 
while there would be no material change of use from agricultural land to allotments 
(IR288), the change of use of part of the Green Belt land to sports pitches, and the 
engineering works associated with that, would be inappropriate development (IR287 and 
IR290) which would be harmful by definition and should not be approved except in very 
special circumstances.  

The effect on Heritage Assets 

19.  For the reasons given at IR291-301, the Secretary of State agrees with the 
Inspector’s conclusion at IR302 that the effect of the Appeal A proposals on Designated 
Heritage Assets would be neutral or, in the case of the Roman Villa, positive. 

Other matters 

20.  The Secretary of State agrees with the Inspector (IR303-304) that there would be no 
adverse impact on the ecology and biodiversity of the site. In coming to this conclusion, 
the Secretary of State has noted that Natural England has not objected to the proposal 
and that one of the proposed conditions would require the approval of a biodiversity and 
ecology strategy (IR304). Furthermore, for the reasons given at IR305-308, the Secretary 
of State agrees with the Inspector’s conclusion (IR308) that the development would not be 
liable to flooding or increase flood risk elsewhere. 

Balance and conclusion on Appeal A 

 



 

21.  For the reasons given at IR345-357, the Secretary of State agrees with the 
Inspector’s conclusion at IR358 that, although the matter is finely balanced, the appeal 
scheme has much to commend it – most notably the sustainable contribution it would 
make to housing land supply. Like the Inspector, he acknowledges that this has to be 
balanced against the clear policy requirement that the planning system should be plan led 
(IR359) but that, for the reasons given at IR360, waiting for the emergence of the LP 
would not accord with national policy. Furthermore, the Secretary of State agrees with the 
Inspector that very special circumstances exist to justify the inappropriate development 
proposed in the Green Belt (IR361). Overall, therefore, the Secretary of State agrees with 
the Inspector (IR362) that the Appeal A proposal represents sustainable development, the 
adverse impacts of which would not significantly and demonstratively outweigh the 
benefits when assessed against the policies in the Framework as a whole.   

Appeal B 

22.  For the reasons given at IR309-314, the Secretary of State agrees with the 
Inspector’s conclusion at IR315 that the proposed footway/cycleway running across the 
southern side of The Forebury would be neutral in terms of the setting and fabric of any 
Designated Heritage Asset, and there is no reason on any grounds to conclude that 
planning permission should be refused.  

Conditions and obligations 

23.  The Secretary of State agrees with the Inspector’s reasoning and conclusions on 
conditions as set out at IR328-340.  He is satisfied that the conditions recommended by 
the Inspector at Annexes A and B to the IR are reasonable and necessary and meet the 
tests of Circular 11/95. This includes Conditions 4 (Design Codes) and 11 (restricting the 
development to a maximum of 1100 dwellings) at Annex A. However, the Secretary of 
State also agrees with the Inspector (IR340) that the condition proposed by the Council to 
require submission of a scheme for floodlighting should not be included as it lacks 
precision. 

24.  The Secretary of State has also considered the Inspector’s reasoning and 
conclusions on the Planning Obligations relating to Appeal A as set out at IR316-327. He 
agrees with the Inspector that the Agreement with Essex County Council (IR318) and the 
obligation in favour of Essex County Council (IR219-322) meet the relevant requirements 
set out in Regulation 122 of the Community Infrastructure Levy Regulations 2010 and the 
policy set out in the Framework and should be accorded due weight. He also agrees with 
the Inspector that those aspects of the Obligation in favour of Harlow District Council 
considered at IR323-324 should be accorded due weight (IR325) and that the indoor 
sports contribution should be accorded no weight (IR326-327). 

Overall Conclusions 

25.  The Secretary of State concludes that the Appeal A proposal represents sustainable 
development, the adverse impacts of which would not significantly and demonstratively 
outweigh the benefits when assessed against the policies in the Framework as a whole.  
He is satisfied that it would help to make up the shortfall in the  five-year supply of 
housing land in Harlow and that very special circumstances exist to justify the 
inappropriate development proposed in the Green Belt. 

Formal Decision 

 



 

26.  Accordingly, for the reasons given above, the Secretary of State agrees with the 
Inspector’s recommendations. He hereby allows your clients’ appeals and grants outline 
planning permission for: 

Appeal A: approximately 1,100 dwellings; site for a primary school (2.16 ha); 
community buildings (0.06 ha); retail/business/live work units (0.18 ha); together 
with associated uses comprising allotments and public open space, plus 
associated infrastructure and engineering works, with vehicular access from Gilden 
Way at land north of Gilden Way, Harlow, Essex, in accordance with application 
ref: HW/PL/11/0005, dated 24 February 2011, subject to the conditions listed at 
Annex A of this letter; 
 
Appeal B: the construction of a footpath/cycleway in conjunction with the proposed 
development in respect of land north of Gilden Way at the Forebury, Old Harlow, 
Essex, in accordance with applications ref: HW/PL/12/00061, dated 13 February 
2012, subject to the conditions listed at Annex B of this letter. 

 
27.  An applicant for any consent, agreement or approval required by a condition of this 
permission for agreement of reserved matters has a statutory right of appeal to the 
Secretary of State if consent, agreement or approval is refused or granted conditionally or 
if the Local Planning Authority fail to give notice of their decision within the prescribed 
period. 

28.  This letter does not convey any approval or consent which may be required under 
any enactment, bye-law, order or regulation other than section 57 of the Town and 
Country Planning Act 1990. 

29.  This letter serves as the Secretary of State's statement under regulation 21(2) of the 
Town and Country (Environmental Impact Assessment) (England and Wales) Regulations 
1999. 

Right to challenge the decision 

30.  A separate note is attached setting out the circumstances in which the validity of the 
Secretary of State’s decision may be challenged by making an application to the High 
Court within six weeks from the date of this letter.  
31.  A copy of this letter has been sent to the Council.  A notification e-mail / letter has 
been sent to all other parties who asked to be informed of the decision.  

Yours faithfully 
 
 
 
 
JEAN NOWAK 
Authorised by Secretary of State to sign in that behalf 

 



 

ANNEX A 
 

CONDITIONS: Appeal A 
 

1) Details of the access, appearance, landscaping, layout, and scale, (hereinafter called 
"the reserved matters") shall be submitted to and approved in writing by the local 
planning authority before any development begins and the development shall be 
carried out as approved. 

2) Application for approval of the reserved matters shall be made to the local planning 
authority not later than three years from the date of this permission. 

3) The development hereby permitted shall begin not later than two years from the date 
of approval of the last of the reserved matters to be approved. 

4) Prior to the submission of any reserved matters application, Design Codes for all 
Public Realm areas and Character areas shall be submitted to and approved in writing 
by the Local Planning Authority.  The reserved matters submissions shall thereafter 
accord with the approved Design Codes for the site. 

5) Prior to the submission of any reserved matters, a phasing scheme for the delivery of 
the entire development hereby approved shall be submitted to and approved in writing 
by the Local Planning Authority.  The development shall thereafter be carried out in 
accordance with the approved phasing scheme. 

6) No development shall take place until a programme of archaeological work and a 
written scheme of investigation has been submitted to and approved in writing by the 
Local Planning Authority and implemented in accordance with the programme. 

7) No development shall take place until a survey of trees, hedgerows and other 
vegetation within the site and a scheme identifying those trees and hedgerows to be 
retained and the measures to be taken to protect them during the construction of the 
development, in accordance with BS5837, have been submitted to and approved in 
writing by the Local Planning Authority.  The approved measures shall be carried out 
prior to the commencement of that phase of the development and retained at all times 
during the course of the development of the phase, as approved under condition 5, 
within which they are located. 

8) No development shall take place on each phase of development, as approved under 
condition 5, until details of existing and proposed site levels and the levels of the 
proposed roads and buildings in that phase have been submitted to and approved in 
writing by the Local Planning Authority.  The development shall thereafter be carried 
out in accordance with the approved details. 

9) No development shall take place until a scheme for the foul and surface water 
drainage for the site has been submitted to and approved in writing by the Local 
Planning Authority.  The scheme shall be in general accordance with the Flood Risk 
Assessment and shall include a timetable for implementation.  The development shall 
be carried out in accordance with the approved scheme. 

10) No development shall take place until a biodiversity and ecology strategy has been 
submitted to and approved in writing by the Local Planning Authority.  The Strategy 
shall include: 

a) The measures proposed to maintain the biodiversity of the site during 
construction 

b) The measures proposed to maintain the biodiversity of the site following the 
completion of the development 

c) Mitigation proposals for all protected species and Schedule 1 birds 

 



 

d) Details for each habitat of any works such as earth contouring, seed mixes or 
construction design for ponds and hibernacula 

e) Planting proposals to ensure biodiversity is maintained 

f) A management plan for all activities relating to habitats and species within the 
site for the 10 years following completion of the development 

 
Development shall be carried out in accordance with the approved strategy and the 
management plan shall be implemented as approved. 

11) The reserved matters submitted pursuant to condition 1 shall be restricted to a 
maximum of 1,100 dwellings2. 

12) The dwellings shall achieve at least Level 3 of the Code for Sustainable Homes.  No 
dwelling shall be occupied until a final Code Certificate has been issued for it certifying 
that at least Code Level 3 has been achieved. 

13) Prior to the commencement of each phase of the development, as agreed under 
condition 5 above, details of the proposed refuse storage and collection facilities for 
that phase shall be submitted to and approved in writing by the Local Planning 
Authority.  The facilities proposed shall be provided on site prior to the occupation of 
the associated dwellings and in accordance with the approved details. 

14) Prior to the commencement of each phase of the development, in accordance with 
condition 5, details of all the external materials shall be submitted to and approved in 
writing by the Local Planning Authority.  These details shall include walls, roof, 
windows, doors, soffits, guttering, mortar mix, and a sample panel of a minimum 1 
sq.m. shall be erected on the site to demonstrate the use of the wall and roofing 
materials proposed.  The development shall thereafter be carried out in strict 
accordance with the approved details. 

15) Prior to the commencement of development a Travel Plan shall be submitted to and 
approved in writing by the Local Planning Authority.  The Travel Plan shall include: 

 
a) Details of measures to encourage sustainable travel patterns 

 
b) A scheme for the management and implementation of the Travel Plan 

 
c) Targets for modal shift 

 
d) Implementation timescales 
 
e) A strategy for marketing and proposed incentives 

 
f) Arrangements for monitoring and review  

 
The Travel Plan shall be implemented as approved. 

16) No development shall take place on any phase of the development, as agreed under 
condition 5, until a Construction Method Statement for that phase has been submitted 
to and approved in writing by the Local Planning Authority.  The approved statement 
shall be adhered to throughout the construction phase of the development.  The 
Statement shall provide for: 

a) an appropriate construction access 

b) adequate turning and off loading facilities for delivery/construction vehicles  
                                            
2 This assumes acceptance of the need to limit the quantum of the development in relation to parking 
provision – as discussed above.   

 



 

c) an adequate parking area clear of the highway for those employed in 
developing the site 

d) wheel cleaning facilities 

e) construction traffic routes 

f) protection of public rights of way 

g) a before and after road condition survey 

17) No development, on each phase of development as approved under condition 5, shall 
commence until a scheme for the provision of cycle and car parking in respect of that 
phase has been submitted to and approved in writing by the Local Planning Authority.  
The cycle and car parking shall be carried out in accordance with the approved 
scheme prior to the occupation of the relevant dwelling.  The cycle and car parking 
shall thereafter be permanently kept available for their intended purpose. 

18) Prior to the first use or occupation of any aspect of the development hereby approved, 
the following highway works shall be completed and made available for use, in 
accordance with a detailed engineering scheme to be submitted to and approved in 
writing by the Local Planning Authority: 

a) New vehicular, pedestrian, cyclist and bus access from the site onto the B183 
Gilden Way/Churchgate Street Roundabout 

b) New vehicular, pedestrian, cyclist and bus access from the site onto Gilden 
Way to the east of the B183 Gilden Way/Churchgate Street Roundabout 

c) New footway/cycleway along Gilden Way between the application site and 
the B183 Gilden Way/London Road Roundabout to link with the national 
cycle network to the north of Mulberry Green junction and existing local cycle 
route at the B183 Gilden Way/London Road Roundabout.  To include a new 
Toucan Crossing on the eastern arm of the B183 Gilden Way/ London Road 
Roundabout 

d) New pedestrian connection to The Oxleys 

e) New pedestrian connection to Harlow Mill railway station 

 
The submitted engineering schemes shall include carriageway/footway reconstruction, 
resurfacing, drainage, street lighting, signing and lining. 

19) Prior to occupation of any phase of the development details showing the means to 
prevent the discharge of surface water from the development onto the highway shall 
be submitted to and approved in writing by the Local Planning Authority. The approved 
details shall be carried out in their entirety prior to the access becoming operational 
and shall be retained at all times. 

20) Prior to the commencement of each phase of the development, as defined by condition 
5, details of the estate roads and footways to accord with the Essex Design Guide 
(including layout, levels, gradients, surfacing, means of surface water drainage, lighting 
and bus stop location/specification) shall be submitted to and agreed in writing by the 
Local Planning Authority.  The development shall thereafter be carried out in 
accordance with the approved details.  

21) A 3.5 metre wide strip of land across the entire Gilden Way frontage of the application 
site for use by the Highway Authority in connection with any future carriageway 
widening of Gilden Way shall be reserved, and the land shall not be used for any built 
development. 

22) A scheme of traffic management to discourage rat running through Old Harlow via 
Mulberry Green, including an implementation timetable, shall be submitted to and 

 



 

approved in writing by the Local Planning Authority. The approved traffic management 
scheme shall be carried out in accordance with the implementation timetable. 

23) No works or development shall take place on each phase of development, as defined 
by condition 5, until there has been submitted to and approved in writing by the Local 
Planning Authority a scheme of landscaping and implementation which shall include 
details of any hard surfacing, means of enclosure and all proposed tree and shrub 
planting. 

24) All planting, seeding or turfing comprised in the above scheme of landscaping shall be 
carried out in the first planting and seeding season following the beneficial occupation 
of any building, or the substantial completion of the associated phase of development, 
whichever is sooner; and any trees or plants which, within a period of 5 years from the 
completion of the development die, are removed, uprooted or destroyed or become 
seriously damaged or diseased shall be replaced in the next planting season with 
others of a similar size and species, unless the Local Planning Authority gives its 
written consent to any variation.   

25) A landscape management plan, including long term design objective, management 
responsibilities and maintenance schedules for all landscape areas other than within 
individual property curtilages shall be submitted to and approved in writing by the Local 
Planning Authority prior to the first occupation of that phase of the development.  The 
landscape management plan shall thereafter be carried out as approved. 

26) An investigation and risk assessment, in addition to any assessment provided with the 
planning application, must be completed in accordance with a scheme to assess the 
nature and extent of any contamination on the site, whether or not it originates on the 
site.  The scheme, investigation and risk assessment must be undertaken by 
competent persons and a written report of the finding must be produced.  No works or 
development shall take place on each phase of development, as defined by condition 
5, until the scheme and written report has been submitted to and approved in writing 
by the Local Planning Authority.  The report of findings must include: 

a) A survey of the extent, scale and nature of contamination 

b) An assessment of the potential risks to: 

(i) Human health 

(ii) Property (existing and proposed) including buildings, crops, 
livestock, pets, woodland and service lines and pipes 

(iii) Adjoining land 

(iv) Groundwater and surface waters 

(v) Ecological systems 

(vi) Archaeological sites and ancient monuments 

c) an appraisal of remedial options and proposal of the preferred option(s) 
 
This must be conducted in accordance with DEFRA and the Environment Agency’s 
Model Procedures for the Management of Land Contamination, CLR11. 

27) If the scheme, investigation and risk assessment under condition 5 indicate the 
presence of contamination, a scheme to bring the site to a condition suitable for the 
intended use by removing unacceptable risks to human health, buildings and other 
property and the natural and historical environment must be prepared, and is subject to 
the approval in writing of the Local Planning Authority.  The scheme must include all 
works to be undertaken, proposed remediation objectives and remediation criteria, 
timetable of works and site management procedures.  The scheme must ensure that 

 



 

the site will not qualify as contaminated land under Part 2A of the Environmental 
Protection Act 1990 in relation to the intended use of the land after remediation. 

28) The remediation scheme approved subject to condition 27 must be carried out in 
accordance with its terms prior to the commencement of development other than that 
required to carry out remediation.  The Local Planning Authority must be given two 
weeks written notification of commencement of the remediation scheme works.  
Following completion of the measures identified in the approved remediation scheme, 
a verification report that demonstrates the effectiveness of the remediation carried out 
must be produced, and is subject to the approval in writing of the Local Planning 
Authority. 

29) In the event that contamination is found at any time when carrying out the approved 
development that was not previously identified, it must be reported in writing 
immediately to the Local Planning Authority.  An investigation and risk assessment 
must be undertaken in accordance with the requirements of condition 26 and where 
remediation is necessary a remediation scheme must be prepared in accordance with 
the requirements of condition 27, which is subject to the approval in writing of the Local 
Planning Authority.  Following completion of the measures identified in the approved 
remediation scheme a verification report must be prepared, which his subject to the 
approval in writing of the Local Planning Authority in accordance with condition 28. 

30) A monitoring and maintenance scheme to include monitoring the long-term 
effectiveness of the proposed remediation over a 5 year period and the provisions of 
reports on the same must be prepared, both of which are subject to the approval in 
writing of the Local Planning Authority.  Following completion of the measures 
identified in that scheme and when the remediation objectives have been achieved, 
reports that demonstrate the effectiveness of the monitoring and maintenance carried 
out must be produced and submitted to the Local Planning Authority.  This must be 
conducted in accordance with DEFRA and the Environment Agency’s Model 
Procedures for the Management of Land Contamination, CLR11. 

31) The development hereby permitted shall only be carried out in accordance with the 
submitted Flood Risk Assessment (January 2011) and the following mitigation 
measures as detailed within the Flood Risk Assessment: 

a) Surface water run-off generated by the 100 year critical storm (with allowance 
for climate change) to be limited so that it will not exceed the run-off from the 
undeveloped site and will not increase the risk of flooding off-site.  Restriction 
to greenfield run-off rates to be achieved through the use of Sustainable 
Drainage Systems including source control measures and above ground 
attenuation ponds. 

b) Compensatory flood storage to be provided on site on a level for basis up to a 
100 year flood event (with allowance for climate change).  This is required for 
any encroachment into the flood plain that is necessary for the construction of 
the detention basin. 

c) Demonstration that the detention basis will be adequately designed to 
withstand erosion from the river and that maintenance of the bund will be 
provided. 

32) No infiltration of surface water drainage into the ground is permitted other than with the 
express written consent of the Local Planning Authority, which may be given for those 
parts of the site where it has been demonstrated that there is no resultant 
unacceptable risk to controlled waters.   

33) Piling or other foundation designs using penetration methods shall not be permitted 
other than in locations where it has been demonstrated that there is no unacceptable 
risk to groundwater.  Details of any such locations shall be submitted to approved in 

 



 

writing by the local planning authority before penetrative piling or foundations takes 
place in that area.  

34) Construction work shall not begin until a scheme for protecting the proposed properties 
fronting Gilden Way from noise from the road has been submitted and approved in 
writing by the local planning authority.  All works which form part of the scheme shall 
be completed before any part of the noise-sensitive development is occupied. 

35) Prior to the commencement of development, comprehensive details of the proposed 
sports pitches, including levels and lighting, shall be submitted to and approved in 
writing by the Local Planning Authority.  The development shall thereafter be carried 
out in accordance with the approved details. 

36) Prior to the commencement of development, details of the proposed allotments shall 
be submitted to and approved in writing by the Local Planning Authority.  The 
allotments shall thereafter be provided in accordance with the approved details. 

37) Any Reserved Matters submitted pursuant to condition 2, and Design Codes submitted 
pursuant to condition 4, shall be in strict accordance with the scale parameters set out 
in Sections 13 and 14 of the Revised Design and Access Statement (December 2011). 

38) a)  The business floorspace of any live/work unit to be delivered pursuant to Reserved 
Matters approvals shall be finished ready for occupation before the residential 
floorspace is occupied and the residential use shall not precede commencement of the 
business use.  

 b)  The business floorspace of the live/work unit shall not be used for any purpose 
other than for purposes within Class B1 in the Schedule to the Town and Country 
Planning (Use Classes) Order 1987, or in any provision equivalent to that Class in any 
statutory instrument revoking and re-enacting that Order with or without modification. 

  c) The residential floorspace of the live/work unit shall not be occupied other than by a 
person solely or mainly employed, or last employed in the business occupying the 
business floorspace of that unit, a widow or widower of such a person, or any resident 
dependants. 

39) The development hereby permitted shall be carried out within the area shown on site 
boundary plan 2984_112.  The illustrative scheme is shown on the masterplan 
3224_2008_A and described on the Parameter Plans R1(Land Use), R2 (Landscape), 
R3 (Access), R4 (Building heights), R5 (Residential density). 

 



 

ANNEX B 
 

CONDITIONS: Appeal B 
 

1. The development hereby permitted shall begin not later than three years from the date of this 
decision. 

2. The development hereby permitted shall be carried out in accordance with the following 
approved plans: 0881/GA/08; 0881/GA/33; 080881/GA/37.  

3. The footpath/cycleway hereby approved shall be carried out in conjunction with the wider 
residential development approved under application reference HW/PL/11/00055, and shall 
be completed before the occupation of the first dwelling in that wider development. 

4. Notwithstanding the details of the fence shown on the plans hereby approved, prior to the 
commencement of development, a detailed hard and soft landscaping scheme, including any 
fencing proposed, shall be submitted to and approved in writing by the Local Planning 
Authority.  The scheme shall include a detailed method statement including hedgerow 
retention, a timetable for the implementation of the landscaping and a 5 year maintenance 
plan and samples of the proposed surface materials.  The development shall thereafter be 
carried out in accordance with the approved details. 

5. Prior to the commencement of development hereby approved, details of the existing and 
proposed site levels shall be submitted to and approved in writing by the Local Planning 
Authority.  The development shall thereafter be carried out in accordance with the approved 
plans. 
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File Ref: APP/N1540/A/11/2167480 (‘The Gilden Way appeal’) 
Land north of Gilden Way, Harlow, Essex 
• The appeal is made under section 78 of the Town and Country Planning Act 1990 against 

a failure to give notice within the prescribed period of a decision on an application for 
outline planning permission. 

• The appeal is made by Barratt Strategic, Persimmon Homes and Taylor Wimpey against 
Harlow District Council. 

• The application Ref HW/PL/11/00055 is dated 24 February 2011. 
• The development proposed is: approximately 1,200 dwellings; site for a primary school 

(2.16 ha); community buildings (0.06 ha); retail/business/live work units (0.18 ha); 
together with associated uses comprising allotments and public open space, plus 
associated infrastructure and engineering works, with vehicular access from Gilden Way. 

Summary of Recommendation: The appeal be allowed. 
 

 
File Ref: APP/N1540/A/12/2174502 (‘The Forebury appeal’) 
The Forebury, Old Harlow, Essex 
• The appeal is made under section 78 of the Town and Country Planning Act 1990 against 

a failure to give notice within the prescribed period of a decision on an application for 
planning permission. 

• The appeal is made by Barratt Strategic, Persimmon Homes and Taylor Wimpey against 
Harlow District Council. 

• The application Ref HW/PL/12/00061 is dated 13 February 2012. 
• The development proposed is the construction of a footpath/cycleway in conjunction with 

proposed development in respect of land north of Gilden Way. 

Summary of Recommendation: The appeal be allowed. 
 

 
Abbreviations  
The Gilden Way application APP/N1540/A/11/2167480 
The Forebury application APP/N1540/A/12/2174502 
DAS Revised Design and Access Statement (December 2011) 
ES Environmental Statement (2011) 
SOCG Statement of Common Ground (Planning or Highways) 
  
The Appellants Barratt Strategic, Persimmon Homes and Taylor Wimpey 
The Council Harlow District Council 
The County Council Essex County Council 
EDRP Essex Design Review Panel 
  
The Framework National Planning Policy Framework (2012) 
RS Regional Strategy the East of England Plan (2008) 
LP Replacement Harlow Local Plan (2006) 
SRA  Special Restraint Area (in the LP) 
AMR Annual Monitoring Report  
LVIA Landscape and Visual Impact Assessment 
DHA Designated Heritage Asset 
SPD Supplementary Planning Document 
ES Environmental Statement 
TA Traffic Assessment 
EIA Environmental Impact Assessment 
Dpa Dwellings per year 
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Procedural matters 

1. The Inquiry sat for 8 days (3 July to 13 July 2012).  An accompanied site visit 
was undertaken on 18 July to the Gibberd Garden and Harlowbury Manor and 
Chapel.  A further accompanied site visit was undertaken on 31 July to the site 
itself and viewpoints in the surrounding area, following which a further range of 
agreed viewpoints were visited unaccompanied. 

 
2. At the time the appeal was lodged, the appellant submitted revised illustrative 

plans and a revised Design and Access Statement (DAS)1 incorporating a number 
of minor changes to the Gilden Way proposal.  These changes were summarised 
by the appellants in a Note2.  The main changes related to the extent and 
location of the school site, and consequent changes to the adjoining housing and 
mixed use areas.  The scheme considered on appeal should normally be that 
which was before the Council when the appeal was lodged.  However, in this 
case, the proposed minor alterations were well known to the Council and to 
residents at an early stage in the appeal process and there was ample 
opportunity for any interested persons to make their views known.  The Inquiry 
proceeded on the basis of the amended plans.   

3. The Gilden Way proposal is EIA development for the purposes of the Town and 
Country Planning (Environmental Impact Assessment) (England and Wales) 
Regulations 1999 (as amended). The originating application was accompanied by 
an Environmental Statement (ES) dated January 20113.  The changes shown in 
the revised DAS did not result in any changes to the assessment of the effects in 
the ES4.  There has been no suggestion that the ES does not meet the needs of 
the relevant Regulations.  It is considered that it meets those needs and, along 
with all the other material presented to the Inquiry, has been taken into account 
in this report.  

4. During the course of the Inquiry it was explained that discussions were 
proceeding (on a without prejudice basis) in relation to potential unilateral and 
bilateral Obligations.  By the end of the Inquiry the position was that agreement 
had been reached on a range of matters.  In relation to the Unilateral 
Obligations, the discussions had reached their conclusion and the parties agreed 
to differ on some issues - as was explained in closing submissions and associated 
notes.  

5. With that background a period of 14 days was given for the signed Obligations to 
be submitted.  It was noted that these three Obligations should be the same as 
the unsigned versions which were handed in before the close of the Inquiry. 

6. The three Obligations were submitted within the time period, but were in 
counterpart form – a total of 13 documents in all5.  This approach had not been 
suggested during the Inquiry.  The Council drew attention to the Planning 
Inspectorate’s Good Practice Advice Note 166, which provides that counterpart 
Obligations are not usually appropriate.  However, in this case the contents of the 

 
 
1 CD1/12 
2 CD1/13 
3 CD1/6 
4 As described in CD1/13 
5 CD2/11, CD2/12, CD2/13 
6 Paragraph 18 
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counterpart Obligations are the same as the documents considered at the 
Inquiry, and it is considered that, whilst not best practice, no good purpose would 
be served by requiring them to be resubmitted as three Obligations. 

The site and its surroundings  

7. The Gilden Way site is around 63 hectares of agricultural land to the east of Old 
Harlow and to the north of Churchgate Street, with public footpaths and hedges 
running across it7.  It lies beyond the currently developed extent of Harlow, and 
is largely bounded by fields to the north and east.  Photographs of the site and its 
environs have been submitted by various parties8. 

8. The Gilden Way site is undulating, with the highest part being in the south-
eastern and eastern areas.  It is bounded by Gilden Way to the south, Marsh 
Lane to the east, a railway line to the north, and Harlowbury Brook to the west.  
There are two County Wildlife sites beyond the Gilden Way land, along with other 
local designations affecting land off the site9. 

9. Harlowbury Roman Villa (a Scheduled Ancient Monument) is within that part of 
the site in the Green Belt – in an area which is not proposed to be developed.  To 
the west of the site is the Harlowbury Conservation Area, which includes a 
deserted medieval village and Harlowbury Chapel (both Scheduled Ancient 
Monuments) and Harlowbury House (Grade I Listed).  Old Harlow and Churchgate 
Street Conservation Areas lie further to the west and south respectively10.  The 
Gibberd Garden (a Registered Park and Garden) lies to the north of the site11.  

10. The site of the Forebury proposal is an irregularly shaped area of land extending 
across the southern end of an area of open grassland.12  It lies to the south of an 
existing right of way which runs from Old Road across the existing fields to the 
east (the Gilden Way appeal site).   

11. At the northern end of the Forebury there is the complex of historic buildings, 
including Harlowbury Manor and Harlowbury Chapel13.   

Policy context 

12. The development plan comprises the East of England Plan (2008) (RS) and the 
Replacement Harlow Local Plan (2006) (LP).  The process leading to the adoption 
of the LP is of some relevance.  

13. The Inspector’s report into the 1990 Local Plan recommended that the Gilden 
Way site be allocated for housing.  The Council resolved that the site be 
designated as Green Belt, with housing allocated at another site – known as 
Newhall.  The 1995 Local Plan was adopted on that basis, but was then the 
subject of a High Court challenge, which resulted in the Green Belt allocation and 
the Newhall housing allocation being quashed. 

 
 
7 CD2/9 Paragraph 2.5 
8 Especially in Environmental Statement CD1/6  Page 64 onwards 
9 CD2/9 Paragraph 2.3 
10 All shown on LP Proposals Map CD/11/2 
11 CD1/6 Figure 7.1 shows the Gibberd Garden and other heritage elements 
12 Plan at CD1/16 Appendix 2, Photograph at CD1/16 Appendix 3 
13 Descriptions at CD1/16 Appendix 5 
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14. A second alteration to the Local Plan was adopted in 1998.  This included the 
designation of the Newhall site as housing, and the allocation of the Gilden Way 
site partly as Green Belt and partly as a Special Restraint Area (SRA).  An SRA is 
land excluded from the Green Belt and reserved for future development.   

15. The draft Replacement Harlow Local Plan retained the SRA and the Green Belt 
designations.  However the Inspector recommended that the SRA designation be 
deleted – although it was not recommended that the site be returned to the 
Green Belt.  The Council published proposed modifications and a second Inquiry 
was held.  This Inspector recommended that the site remain SRA, and the 
Replacement Harlow Local Plan (LP) was adopted in 2006. 

16. The current position is therefore that the southern part of the Gilden Way site is 
identified in the LP as an SRA14, whilst the northern part of the site is within the 
Green Belt15. 

17. The emerging LP comprises the ‘Core Strategy Issues and Options Report’16, 
which has been the subject of consultation17.  In addition there are a number of 
Supplementary Planning Documents and other guidance, particular reference 
being made to the ‘Harlow Design Guide’18 and the County Council’s document 
‘Parking Standards: Design and Good Practice’19. 

  
Planning history and the proposals  

18. A planning application was submitted by Harlow Council in 1986 for a residential 
development on the Gilden Way site.  The application (along with what is now 
known as the Church Langley development) was called in by the Secretary of 
State.  The Gilden Way application was refused20 for reasons related to the 
protection of the countryside (Church Langley was approved).  

19. Two planning applications made by Harlowbury Estates were refused in 1990.  
One of these, which was in outline and was for a residential led mixed use 
scheme, was the subject of an unsuccessful appeal in 199321. The appeal was 
dismissed for reasons related to the effect on the character of the area. 

20. A further planning application was made by Harlowbury Estates in 1994.  
Following the refusal of planning permission an appeal was lodged but 
subsequently withdrawn. 

21. The current Gilden Way application was submitted in February 2011, and the 
appeal against non-determination was lodged in December 2011.  In February 
2012 the Council resolved that it would have refused planning permission for four 
reasons22.  In essence these related to whether development of the site should 
come forward in advance of the Local Plan (together with sustainability issues); 
the effect on the Green Belt and the adequacy of the ‘Green Wedges’ within the 

 
 
14 CD6/8 LP policy NE6 
15 As shown on LP Proposals map CD11/2 
16 CD10/16 Appendix 17 
17 CD2/9 Paragraph 5.3.4 
18 Set out at CD2/9 Paragraph 5.3.5 
19 CD6/20 
20 CD9/15 Appendix 2 
21 CD10/16 Appendix 2 
22 CD2/9 Paragraph 1.3 
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site; access arrangements and the impact on the highway network; and the 
provision of infrastructure facilities.    

22. The Gilden Way application was in outline with all matters reserved.  It comprises 
approximately 1,200 dwellings23 on a net site of 26.69 hectares, a site for a 
primary school (2.36 hectares), community buildings, retail/business/live work 
units, play space, sports pitches, allotments, open space, landscaping/wildlife 
areas and balancing ponds.  The sports pitches and the allotments would be 
within the Green Belt, whilst the remainder of the development would be in the 
SRA.  As well as the revised DAS, the application (as revised) included an 
Illustrative Masterplan and Parameter Plans (land use, building heights, 
landscape, access, and density).   

23. There is no planning history related to the Forebury site.  The Forebury proposal 
is a detailed scheme for a footpath/cycleway running across the southern side of 
The Forebury, running from Old Road in the west to the existing bridge across 
Harlowbury Brook to the east.  A fence is proposed along the northern edge of 
the footpath, which would be finished in gravel with timber edging.  A line of 
illuminated studs would be set within the surface.  A maximum of 350 mm of 
topsoil would be removed and a geotextile reinforced layer would be laid on the 
ground24. 

Agreed facts 

24. A number of matters agreed between the main parties are set out in the Planning 
and Highways Statements of Common Ground (SOCG)25.  The following are the 
main areas of agreement26:   

• The southern part of the site (the SRA), on which built development is 
proposed, is land between the urban area and the Green Belt which is 
safeguarded to meet future needs, if a need is established.   

• The appeal site is identified in the latest Council Annual Monitoring Report 
(AMR) (2010-11)27 as a potential development site.  It is identified as having 
the potential for 1000 dwellings, of which 625 could be delivered in the 5 
year housing land supply period.   

• The Core Strategy Issues and Options Report identifies capacity in Harlow for 
c.5000 dwellings, based on the AMR current at that time.  This included land 
north of Gilden Way. 

• The East of England Plan (Policy H1) set a requirement for at least 16,000 
dwellings to be built in Harlow between 2001 and 2021. 

• The most recent information on housing completions is in the AMR28. 

 
 
23 Agreed by the main parties to mean up to, but not exceeding 1200 dwellings 
24 Full description at CD1/16 Section 6 
25 CD2/9 & 10 
26 CD2/9 Section 6 
27 CD10/16 Appendix 19 
28 CD2/9 Paragraph 6.3.2 
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• The 2011 AMR states that the 5 year housing land supply requirement is 
3,203.  The supply trajectory in the AMR shows a supply of 1,725 dwellings in 
the 5 year period.  (This supply figure includes the appeal site.)   

• The appellants’ table which summarises the relevant figures from AMRs is 
accepted as accurate by both parties – though not the implications of the 
figures29. 

• The Essex County Council document ‘Parking Standards – Design and Good 
Practice’30 has been adopted by Harlow Council.  An alternative demand-
based methodology is also available as set out by the appellants31.  The 
parties do not agree which approach should be employed, and consequently 
do not agree the adequacy of the proposed residential car parking provision. 

• The appellants’ trip generation forecast is appropriate for the assessment of 
the development, as is their trip distribution assessment.   

• The Environment Agency has no objections, subject to conditions32. 

• English Heritage has no objections, subject to conditions.  The Historic 
Environment Team at Essex County Council is satisfied with the proposals, 
subject to conditions. 

• Natural England has confirmed that they have no objections, subject to 
conditions33. 

• A number of the matters related to the fourth reason for refusal – the 
provision of infrastructure facilities – are dealt with by the Obligations.  Many 
of these matters are agreed between the main parties, but some remain in 
dispute. 

The case for the Appellants34  
  
The National Planning Policy Framework (the Framework) 

25. The Framework is agreed to be a highly material consideration35.  It affects the 
weight to be attributed to LP policies, especially policy NE5: 

• Despite the Council’s assertion to the contrary, the LP was adopted pursuant 
to the provisions of the Town and Country Planning Act 1990, as the adoption 
notice makes clear36.  Accordingly the provisions of paragraph 215 of the 
Framework are engaged. 

• Paragraph 12 of the Framework envisages that the statutory presumption37 in 
favour of the development plan will be rebutted where there is a conflict 

 
 
29 CD10/11 
30 CD6/20 
31 CD10/14 Appendix C 
32 Letters dated 8 June 2011 and 22 February 2012 
33 Letter dated 18 May 2011 and online comment 5 March 2012 
34 The case given here is an edited version of the opening and closing submissions at CD10/17 & 
CD10/18, including references to evidence given therein 
35 Set out in detail in CD10/16 
36 CD10/5 
37 s38(6) Planning and Compulsory Purchase Act 2004 
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between the policies of an out-of-date Local Plan and the policies of the 
Framework. 

• This is made explicit by the presumption in favour of sustainable development 
contained in Framework paragraph 14, which equates an out-of-date 
development plan policy to a non-existent one.  This presumption is engaged 
due to paragraph 49 of the Framework and because the housing supply 
policies of the LP make no provision for the supply of housing after 2011.  

• Nor can this presumption be overcome by Framework paragraph 85, as the 
Council contends.  This paragraph is concerned with defining Green Belts in 
the future and with safeguarding land for development in the long-term.  The 
appeal site has already been through the Green Belt boundary process, and 
the development needs for which the site was safeguarded are no longer long 
term.  

26. Applying the policies contained in the Framework, LP Policy NE5 can be given 
little or no material weight in the planning balance.  

27. Attention was drawn to an apparent omission in the Framework’s Green Belt 
policies because, whereas paragraph 3.12 of the former Planning Policy Guidance 
2 established that a material change of use was inappropriate development 
unless it maintained openness and did not conflict with the purposes of the Green 
Belt, paragraphs 89 and 90 of the Framework do not state whether a material 
change of use will be inappropriate or not inappropriate development.  

28. However this does not give rise to any difficulties in respect of this appeal38: 

• By virtue of paragraph 89 of the Framework, buildings for the provision of 
appropriate facilities for outdoor sport and recreation are deemed to be not 
inappropriate.  It would be meaningless to allow the construction of these 
buildings unless permission to use the land for sports pitches can also be 
inferred.  

• Allotments are by definition agricultural, and a change of use to allotments is 
therefore not development39.   

• The previous Green Belt policy has largely been unchanged by the 
Framework.  Had it been the intention to cause a change in policy of this 
magnitude, it would therefore have been incumbent on the Secretary of State 
to use clear words to that effect.  

   
The development plan 

29. The development plan consists of the East of England Plan (RS) and the 
Replacement Local Plan (LP). The former post-dates the latter, and was accepted 
by the Council40 as relevant in relation to housing requirements.  The relevant RS 
housing requirement is for 400 dwellings per year (dpa) for the period 2001 to 
2021, subject to account being taken of past under-provision.  There is 
agreement between the main parties as to the level of housing required whether 
or not the RS is revoked in future – 400 dpa from 2001. 

 
 
38 Mr Lander in chief 
39 CD10/16 Appendix 22 
40 Ms Fitzgerald in xx 
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30. No material weight may be accorded to the expressed intention to revoke RSs 
given the fact that the Strategic Environmental Assessment process has not been 
completed, and that no Order has been made to revoke RSs41.  It is not correct 
to suggest that the RS housing requirement is of less weight by reason of the 
provision in the Localism Act 2011 to revoke RSs. 

31. The unchallenged evidence in the Barton Willmore ‘Housing Requirements 
Assessment’42 supports a minimum housing requirement of 8,610.  In addition, 
to ensure there are no barriers to economic growth, Barton Willmore recommend 
a target of 10,789 dwellings in the period 2011-2031.  Accordingly the 
appropriate requirement should be based on a figure of no less than 400 dpa for 
the RS plan period.  

32. There is no suggestion that the Council’s growth strategy, reflective of the RS, 
has been abandoned.  On the contrary, the Council’s case is that in order to 
pursue that growth strategy there will need to be a Green Belt review to 
accommodate urban extensions.  This follows from RS policy HA1(3), which 
requires a Green Belt review – but there is nothing in this policy to suggest that 
the designated area will be extended.  

The principle of development 

33. The principle of residential development on the appeal site is long established: 

• The site was first identified as a possible option to accommodate future 
growth in a consultation plan published by Essex County Council in 1982. 

• The Second Alteration of the Local Plan (1998) was adopted on the basis of 
an Inspector’s report which recommended that the site be identified as a 
Special Restraint Area, to come forward once a need for development was 
identified43.  

• At the Local Plan Inquiry in 2004, the Inspector recognised that the suitability 
of land north of Gilden Way for development had been established in 
principle44.  

• A further Inquiry was held in 2005, at which the opening statement for the 
Council45 made it clear that the authority saw the land north of Gilden Way as 
a future development site.  In March 2006, the Inspector concluded that the 
SRA designation should be maintained46, and the replacement LP was 
adopted on that basis.  

• At a pre-application meeting in August 2010, Council officers confirmed that 
they saw no impediment to a planning application provided it responded to 
the Council’s Growth Strategy and did not prejudice it47. That Growth 
Strategy was reaffirmed by the Council in the same month48.  

 
 
41 CD 10/10 Paragraphs 30-33 
42 CD7/B/1 
43 CD6/4 
44 CD6/6 
45 CD10/3 
46 CD6/7 
47 CD10/16 Appendix 9 
48 CD10/16 Appendix 16 
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• In the Council’s 2009-2010 AMR, the appeal site was included in the housing 
trajectory as a site where the principle of development was accepted. 400 
dwellings at the site were included in the 5 year housing supply figure49.  

• Gilden Way was also identified as a site where the principle of development 
was accepted in the Council’s AMR for 2010-201150. The number of dwellings 
which it was assumed the site would yield was increased from 400 to 625.  
Whereas in the 2009-2010 AMR the site was recorded as being available and 
achievable but not suitable, in the draft AMR for 2010-2011, the site was 
recorded as satisfying all three criteria. 

34. With that background the question is not whether the site should be developed, 
but when it should be developed. 

35. Past reports and decisions reflect the particular circumstances at the time - 
especially the need for housing. The following circumstances demonstrate a 
compelling case for release of the site now: 

• National planning policy emphasises the importance of maintaining a five 
year supply of deliverable housing land in order to significantly boost the 
supply of housing51. 

• One of the Core Planning Principles in the Framework is to make every effort 
to objectively identify and then meet the housing needs of an area52.   

• The site has already been identified through the development plan process as 
a reserve site for housing development.  The trigger for the release is, 
according to the policy, a review of the LP.  

• Another Core Planning Principle in the Framework is that the planning system 
should be genuinely plan-led, with up to date plans53.  But reliance on this 
principle is misplaced in this case as the LP plan is clearly out of date.  

• Under paragraph 215 of the Framework, due weight should be given to 
relevant policies according to their degree of consistency with the Framework.   

• The housing policies of the LP are time-expired, and were produced without 
the requirement for a five year housing land supply, which was first 
introduced in November 2006 in Planning Policy Statement 3.  Thus the 
requirement in LP policy NE6 that the release of the site should await the 
review of the LP, which will not be until late 2014 or 2015, is clearly in 
conflict with the Framework requirement to significantly boost the supply of 
housing.  Accordingly, little weight can be attached to the requirement that 
the release of the site should await the review of the LP. 

36. The plan led system does not just require that planning applications should be 
determined in accordance with the development plan.  It is that they should be 
determined in accordance with the development plan unless material 
considerations indicate otherwise.  

 
 
49 CD6/10 
50 CD6/11 
51 Paragraph 47 
52 Paragraph 17 Bullet point 3 
53 Paragraph 17 Bullet point 1 
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37. The need to maintain a five year supply of deliverable housing land54 is clearly a 
highly significant change to the basis upon which land should be released for 
development.  There is a demonstrable need in Harlow for the release of land for 
housing.  Coupled with the timescale for the review of the LP, the case for setting 
aside the requirement that the site be released in the context of a review of the 
LP is overwhelming. 
 
The five year housing land supply 

38. This is essentially a housing land supply case.  There is a substantial amount of 
agreement on housing requirements55: 

• There is an agreed five year land supply period, namely five years from 1 
April 2012 to 31 March 2017.     

• The residual requirement of 3,402 for the period 2012-2017 is agreed by the 
Council56 - excluding any 20% buffer.  The Council’s evidence did not 
consider the issue of past under-provision.   

• Despite the written evidence of the authority57 the Council accepted in cross 
examination58 that the 20% buffer should be applied under paragraph 47 of 
the Framework, as there had been a record of persistent under delivery.  It 
could hardly be otherwise given that the average delivery rate since 2001 has 
been just under 160.59 

39. An issue was raised in cross examination of the appellants’ witness, though not in 
the Council’s evidence, as to whether the 20% should relate to the residual 
requirement or the base figure.  Given the wording of the Framework, the literal 
meaning would favour the former.  But whichever figure is taken, it does not 
make any significant difference to the overall picture. 

40. Turning to the supply of housing land60, if the figures contained in the 2010-2011 
AMR are used, the Council has a supply of just 1,725 dwellings or 2.11 years (in 
relation to the RS target).  This includes the 625 dwellings assumed to come 
forward on the appeal site.  If the appeal site is excluded, the five-year supply 
drops to just 1.35 years61.   

41. In May 2012 the Council issued a revised draft AMR which purported to exclude 
the appeal site from consideration62.  On the basis of the figures contained in this 
trajectory, the total number of projected completions in 2011/12 drops to 1,072 
– 1.31 years supply.  On the Council’s own figures, the five-year housing supply 
position on the basis of the May 2012 AMR is therefore even worse than 
previously forecast. In any case, no credible explanation has been offered for the 
removal of the appeal site from the AMR.  Its inclusion clearly indicated that the 
Council considered that it was a site where the principle of development was 

 
 
54 In Planning Policy Statement 3 and then in the Framework 
55 With reference to CD10/16 Proof;  Table on Page 31  
56 Ms Fitzgerald in xx 
57 CD9/15 Paragraph 9.7 
58 Ms Fitzgerald in xx   
59 CD2/9 Paragraph 6.3.2 
60 Using CD10/12 
61 CD/10/16 Proof Paragraph 6.3.2 
62 CD/10/16 Appendix 21  
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accepted.  Even the Leader of the Council at the relevant time63 stated that the 
principle of development of the site was accepted, and that the question was 
when it should be released, and for how many units. 

42. Only two weeks later, the appellants received a further revised housing trajectory 
in the Council’s evidence64, which purported to demonstrate over 7 years 
supply65.  This has been achieved by significantly increasing the rate of 
completions at the Newhall development, and including completions for both 
Phase 2 and Phase 3 within the 5 year housing supply figure.  

43. The Council’s position on the various AMRs is untenable because:  

• The rationale for requiring Councils to identify a rolling five-year supply of 
housing is to ensure that sufficient provision is made to meet demand in the 
near future.  Footnote 11 to paragraph 47 of the Framework therefore does 
not mean that all dwellings for which permission has been granted can be 
included, regardless of whether there is any prospect of those dwellings 
actually coming forward within the next five years. 

• The final exception contained in footnote 11 deals with implementation and 
phasing.  There is no evidence to suggest that Phase 2 or Phase 3 of the 
Newhall development will come forward within the next five years, and this 
was reflected by their exclusion from the housing trajectories provided prior 
to the exchange of evidence.  The Council has not demonstrated that the 
position changed between 15 May and 28 May 2012.  

• The Council’s position on the delivery of the Newhall development has 
changed substantially.  The rate of delivery in the published AMR is 50 dpa 
starting in 2013/14 increasing to 100 dpa (taking phases 2 and 3 together) 
from 2016/17. The total contribution within the five years is 250.  (This 
assessment is consistent with the AMR for 2009-201066.) 

• The Council’s evidence at the Inquiry was that the rate of delivery at Newhall 
would not be 50 dpa but 450 dpa.  To justify this it was stated in evidence 
that the annual average build rate at Church Langley was 450 dpa – but the 
Council’s AMR for 2004-05 indicates that even the peak of completions was 
only 400 dpa.   

• This re-assessment of the contribution of Newhall Phases II and III was 
undertaken without any discussion with the landowner. This would be a basic 
requirement, especially in the light of the very modest rate of delivery in the 
past67.   The position is very different where (as at Newhall) the land is in the 
ownership of a landowner/investor as opposed to a housebuilder (as at Gilden 
Way).  There is no incentive for a landowner to divest himself of substantial 
amount of land at the same time, as this would drive land prices down.  For 
housebuilders such as the appellants, there is every incentive to build quickly 
to produce a return. 

                                       
 
63 Councillor Garnett 
64 CD9/15 Appendix 4 
65 CD9/15 Proof Paragraph 9.7 and Appendix 4 
66 CD10/16 Appendix 18 
67 CD10/6 
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72

een removed from the Green Belt and identified as safeguarded 

uld 

ady expired and where there is an immediate 
need for additional housing.  

                                      

• The Council’s evidence with respect to completions stemmed from a 
misconceived interpretation of footnote 11 to paragraph 47 of the 
Framework, dealing with implementation.  The Council’s evidence equated 
implementation to the commencement of development68.  The whole purpose 
of the Framework is that Councils have to demonstrate a five year supply of 
deliverable housing sites.  It is not possible to interpret paragraph 47 as 
indicating that provided permission has been granted and some works 
commenced then the permitted units should be deemed to be deliverable 
within the five year period69.  

44. The appellants have re-assessed the likely land supply70 by reference to the 
various AMRs produced by the Council.  These are AMR 1 (the most recent AMR 
2010-11); AMR 2 (the draft sent by the Council by email of 15 March 2012); AMR 
3 (the draft AMR included in the Council’s evidence71); and AMR 4 based on the 
same level of delivery assumed for the appeal site.  Leaving aside the totally 
unrealistic AMR 3 (discussed above), the 5 year supply including the appeal site 
is somewhere between 2 and 2.5 years.  This is clearly an improvement on the 
position without the appeal site, which demonstrates the important contribution it 
will make towards the housing land requirement of the district. 

45. In this context the Council’s argument regarding prematurity can be considered.  
The key points for the appellant are: 

• Granting planning permission would not pre-determine decisions about the 
scale, location or phasing of new development, as the Gilden Way site has 
already been committed for housing through the development plan process.  
The current need for housing is at least as great as the need which was 
identified in the RS. 

• The Core Strategy has not progressed beyond the consultation stage and 
there is no early prospect of submission for examination.  Under these 
circumstances a refusal on prematurity grounds is not justified, because of 
the delay which this would impose in determining the future use of the 
land . 

• The Gilden Way site has no part to play in any forthcoming Green Belt 
boundary review, because the land proposed for built development has 
already b
land.  

• The Framework73 states that planning permission on safeguarded land sho
only be granted following a Local Plan review.  But this is concerned with 
longer-term development needs established by an up-to-date plan.  It is not 
material to the question of whether safeguarded land should be released 
where the plan period has alre

 
 
68 s.56 of the TCPA 1990 
69 See C10/18 Paragraph 16.9/10 
70 CD10/11 
71 CD9/15 Appendix 4 
72 CD3/2 Paragraph 18 
73 Paragraph 85 
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 size of the site and the 
 

the site, the need for housing, and the site’s ability to contribute 
to the shortfall without prejudicing future decisions as to housing distribution 

ss, 

e only strategic site within the urban 
boundary which is not within the Green Belt, the site’s ability to contribute to 

o the release of the appeal site, because the release of Green Belt 
 

 
red76. 

ment in 

ent of 153, the proposal will make a significant 
contribution.  Although this is a policy requirement, it is clearly still an important 

tion. 

y, 

e 
work 

                                      

46. The Council’s argument that the proposal is premature is not related to re-
evaluation of housing need but is related to the
hypothesis that it may no longer be required to meet the identified housing need. 
These arguments do not have merit because:  

• The size of the site is not relevant to the issue of prematurity.  The question 
of when the site should be released depends on the acceptability of the site, 
the status of 

and growth. 

• The site’s acceptability has long been established through the LP proce
which envisaged that it would meet housing needs post-2011.  The need for 
housing is immediate and, as th

the shortfall is not in dispute.  

47. There can be no question of the site’s reinstatement to the Green Belt, having 
regard to the high threshold which would have to be crossed74.  Equally, the 
release of any Green Belt land75, would have to be in addition to rather than as 
an alternative t
land could only happen if no alternative location were available to meet the need
for housing.    

48. The inevitable conclusion of any future LP process will be that the site must be 
released to meet the housing need which already exists and which cannot be met 
elsewhere.  The circumstances of this appeal are therefore entirely different to
the circumstances of the Hatchfield Farm decision to which the Council refer

49. The proposal will, in accordance with policy, make provision for up to 33% 
affordable housing subject to viability testing and subject also to a minimum 
provision of 25%.  The requirement for viability testing accords with national as 
well as local planning policy.  Given the limited contribution which develop
Harlow has made to affordable housing (an average of 54 a year over the last 7 
years) against a requirem

material considera
  
 Design matters 

50. Given the Council’s approach to design, it is important to be clear about the 
scope of the issue: 

• This is an outline application. Despite the detailed examination of the 
illustrative layout and landscaping proposals during the course of the Inquir
the only element of the design which will be determined by the grant of 
outline permission is the quantum of development, in accordance with th
submitted parameter plans.  The design principles and landscape frame

 

h 40 
licy HA1 

 
74 CD 10/12 Paragrap
75 CD5/1 Po
76 CD11/4 
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refusal are based on the original DAS submitted with 
8. They take no account of the material contained in 

pact or harm to any conservation area .  No objection has been 
 Heritage.  The relationship with the conservation areas 

  with 

omprehensive.  No issue was taken with any aspect of the 
d therein82.  The revised DAS satisfies the requirements of 

e 

 DAS, but focussed almost exclusively on the 
 to the original DAS.  But this response was 

 
he 

ond.  
sked to leave the meeting, while officers from 

• The Panel’s approach, and in particular the involvement of officers from both 

   

                                      

in the revised DAS77 also form an important part of the application.  All 
matters of detail would be determined at the reserved matters stage.  

• The putative reasons for 
the planning application7

the revised DAS, which responds to the concerns identified by the Essex 
Design Review Panel79.  

• The impact on conservation areas does not form part of any putative reason 
for refusal, and the Council agreed that the proposal would not cause any 
adverse im 80

received from English
is therefore relevant only insofar as it relates to the design of the appeal 
scheme.   

• The issue of design does not exist in a vacuum, but must be assessed
reference to the relevant design policies.  Of particular relevance in this 
respect is LP policy BE1 and the Harlow Design Guide SPD (2011)81.  

51. The revised Design and Access Statement was not criticised by the Council and 
was accepted to be c
site analysis containe
DCLG’s “Guidance on Information Requirements and Validation”83 and should b
given great weight. 

52. The cross-examination of the appellants’ design witness did not deal with the 
analysis contained within the revised
Essex Design Review Panel’s response
produced without the benefit of the current comprehensive analysis, and was 
produced after a flawed meeting:    

• The appellants were not given a proper opportunity to explain the scheme at
the Design Review Panel’s meeting.  The notes of the meeting bear out t
appellants’ description of the unusual manner in which the process was 
conducted84.  As those minutes demonstrate, following a short presentation 
and Question and Answer session, the Chair of the Panel raised a whole 
series of new matters, to which the appellants were not permitted to resp
The appellants were then a
Harlow Council and Essex County Council remained with the Panel for a 
further closed session.  

 

Councils in private discussions, is contrary to the most basic principles of 
transparent decision-making, and creates a strong perception of unfairness.

 
 
77 CD1/12 Sections 13 and 14 
78 Accepted by Ms Fitzgerald in XX 
79 CD10/15 Appendix 4 
80 Ms Moon in xx 
81 CD 6/13 
82 Ms Moon in xx 
83 CD 3/5 Paragraph 1.43 and 1.44 
84 CD 9/8 
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riginal 
ot adequately explain how the site analysis had been translated into 

e design principles for the site.  This was one of the main reasons for 

to 
r”. It 

d ntifies four criteria, all of which are met by the appeal scheme: 

ent . There has been no challenge to the 
bility of the scheme.  

criterion is a matter of detail .  

issue as 
A.   The 

tion with the 
 and that the 

 

 that the proposal would respect local 

assing, grain and key features of Old Harlow and 
89 ce” are 

• The extent to which the development succeeds in referencing the 
conservation areas and nearby settlements will depend on the detail to be 

                                      

53. In any event, the revised DAS took on board the Panel’s criticism that the o
DAS did n
th
submitting a revised DAS. 

54. The revised DAS answers all the concerns raised by the Council on design 
matters. 
 
Design – the policy framework  

55. The relevant LP policy is BE1, which states that all new buildings “should relate 
their setting to strengthen, enhance, protect or create local characte
i e

• The scheme complies with the first criterion, in that it is well-connected and 
integrated with the wider settlem 85

appellants’ evidence as to the sustaina
 
• The scheme meets the second criterion, dealing with the relationship with the 

surrounding area (dealt with below).  In any event, satisfaction of this 
86

 
• The Council omitted any reference to criterion 3.  However it was 

subsequently conceded that the proposal would satisfy this criterion – relating 
to the need to respect but not necessarily replicate local characteristics.  

 
• Criterion 4 is specific to sites of high public visibility.  The appellants have 

carried out a detailed landscape and visual impact assessment87 (LVIA).  The 
Council accepted that the views had been agreed, that there was no 
to the adequacy of the assessment, nor was there an alternative LVI
LVIA concluded that, 15 years after completion, integra
surrounding townscape and landscape should be improved,
appeal scheme would result in an improved integration of the rural-urban
fringe landscape88. Criterion 4 of LP policy BE1 is therefore satisfied.  

   
Design – the relationship with Old Harlow and Churchgate Street  

56. Although it was accepted by the Council 
characteristics, the illustrative masterplan was criticised for failing to “strongly 
reference” the layout, m
Churchgate Street . However it was accepted the words “strongly referen
not derived from any relevant policy.   

57. In any event it is impossible to ascertain how the appeal scheme would fail to 
achieve this objective: 

 

in xx 

age 64, Paragraph 5.11.2 
graph 5.1 

 
85 Accepted by Ms Moon in xx 
86 Accepted by Ms Moon 
87 CD1/5, Appendix 5.1 
88 CD1/5 Page 63 Section 5.11; P
89CD9/14  Proof  Para
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AS 

character of the conservation areas. The 

ide .  It is entirely 
ile preserving the 

settlements.  No one has 
suitable.  

  alleged failure of the illustrative masterplan to 

c 
views, and there is no policy requirement that the views should be retained93.  In 

• The revised DAS contains a detailed description of the visual considerations 

• The revised DAS explains that the linear park which will run through the 
 

roach based on a distorted grid of 

rches. 

60. views will be dictated by the placement of buildings at 

 lifted 

 original scheme. 
                                      

submitted at the reserved matters stage.  The key considerations in the D
will be highly relevant to the formulation of the overall design 90. 

• Insofar as the development will form a distinct new sub-neighbourhood, 
separated from the conservation areas and nearby settlements by green 
fingers, it responds to the overall 
draft Old Harlow Conservation Area Appraisal refers to Old Harlow as a self-
contained neighbourhood91. 

• The weight to be given to the Gibberd masterplan was repeatedly highlighted 
by local residents, and is reflected in the Harlow Design Gu 92

legitimate for the scheme to adopt an orthogonal layout wh
variety which is a feature of the more historic 
explained how an organic layout would be more 

 
Design - views of St Mary’s and St John’s church 

58. The Council’s criticism of the
respond to the views of the two conservation area churches and the topography 
of the site is misconceived.  

59. The views of St Mary’s and St John’s church from the appeal site are not strategi

any event, the assertion that the appellants have provided no evidence to show 
how these views will be retained is wrong:   

which influenced the design and layout of the proposal94.  It highlights the 
importance of the views of the two churches.  

centre of the site has been aligned with views of St John’s church and with
the water tower95.  

• The revised DAS contains a detailed explanation of how the views of the 
churches influenced the preferred app
orthogonal streets96.  The two arms of the cruciform structure align almost 
exactly with the two chu

 The precise nature of the 
the detailed design stage.  
 
Design - topography 

61. Large parts of the Council’s evidence relating to topography were simply 
from the report of the Essex Design Review Panel97, which was based on an 
incomplete understanding of the rationale behind the

 
 

d 3.7  

x 

 37 

90 CD1/12 Section 6 
91 CD6/16 Paragraphs 3.0 an
92 CD6/13 Paragraph 1.3.4 
93 Accepted by Ms Moon in x
94 CD1/12 Paragraph 9.7.1 
95 CD1/12 Diagram on Page
96 CD1/12 Paragraph 15.2 
97 Accepted by Ms Moon 
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reaking the ridgeline identified by Gibberd, because that 
 south of the town.  There are very few areas in Harlow 

s99, nor is this a feature of either of the nearby 

  orthogonal grid layout is well-established in urban design 

rtly within conservation areas) which 
thogonal layout103.  This was 

 best use is 
 Green Belt 

the Council nor the Design Review Panel 
 is intrinsically unacceptable.   

 argued that the frontage to Gilden Way 
ntended108 that the “green finger” 

anded, the effect of which would be to weaken 
ent.  

                                      

62. The revised DAS takes full account of the topography of the site and explains 
how it has influenced the illustrative masterplan98.   

63. The response to topography has been determined with close reference to the 
Gibberd masterplan and to the conservation areas.   Section 4 Diagram 1 of the
revised DAS identifies some of the key structural principles established by the 
Gibberd masterplan.  Section 5 shows how Gibberd’s masterplan responded to 
the topography and to the principle of development below the ridgeline.  
Contrary to concerns expressed by local residents, there is therefore no question
of the development b
dge is located to theri

where streets follow the contour
conservation areas.  
 
Design - the illustrative layout  

64. The principle of an
terms100.  It is recognised in ‘By Design’101 and the ‘Urban Design 
Compendium’102. 

65. Other developments (either wholly or pa
were referred to by the appellants all have an or
accepted by the Council, who acknowledged that there are a variety of layouts 
and settlement patterns in Harlow104.   

66. The illustrative orthogonal grid takes full account of the topography of the site, 
while respecting existing landscape features and views105.  An orthogonal layout 
also makes efficient use of space, and the Council accepted that if the
not made of the site, the inevitable consequence would be that more
land would be released106.  Neither 
explained why the cruciform approach

  
Design - the Gilden Way frontage  

67. The Council’s criticism107 of the Gilden Way frontage and landscape buffer is 
inconsistent.  On the one hand, it was
was weak and fragmented.  But it was also co
along Gilden Way should be exp
the urban edge to the developm

  
Design - Green wedges/fingers 

 

3.4; 13.6 

38 Paragraph 3.1.4 
raph 6.2.8 

 

 7 

 
98 CD1/12 Sections 13.2; 1
99 CD1/3 Page 18 
100 Accepted by Ms Moon 
101 CD7/C/4 Page 25 
102 CD/7/C/5 Page 
103 CD10/15 Proof Parag
104 Ms Moon in xx 
105 CD1/12 Section 15
106 Ms Moon in xx 
107 CD9/14 Section
108 Ms Moon in xx 
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cepted that the proposed 

110

 wedges, there is no 

uld be absurd, because it would restrict any development on the site to 

sition to 

ers:  

hat the green finger running along the development edge at 

72. ossibly amount to a reason for refusing to grant 
outline planning permission.   

 

in the area and the accessibility of 
e site is uncontested.  The outstanding issues are therefore the adequacy of 

s service, and the 

 
meet the needs of the development.  The issue is whether the level of parking to 

                                      

68. The Council conceded that it was appropriate for the scheme to provide ‘green
fingers’ rather than ‘green wedges’109.  It was also ac
green fingers complied with the requirements of the Harlow Design Guide , and 
that in terms of character and place-making the green fingers would provide 
sufficient separation between sub-neighbourhoods.  

69. Although LP Policy NE6 refers to the need to provide green
definition of a ‘green wedge’ in the LP.  This policy has now been overtaken by 
the more recent Harlow Design Guide, which distinguishes between green 
wedges (policy DG20) and green fingers (policy DG21).   

70. In any event the provision of green wedges of the width envisaged by Policy 
DG20 wo
just 250 dwellings, and would isolate that development from nearby 
settlements111.  The Council accepted that this would be an extreme po
take112.  

71. Overall, the dispute between the Council and the Appellants as to the 
acceptability of the proposed green fingers comes down to two matt

• The Council’s belief that the north-south green finger adjacent to The Oxleys 
development should be 50 metres wide rather than 30 metres. 

• The assertion t
Gilden Way is too narrow, notwithstanding that at its narrowest (73 metres) 
it is wider than the narrowest point of the “green wedge” provided at Newhall 
(60 metres).  

 Neither of these arguments can p

 
Highways and transportation 

73. Most highway issues have now been agreed or conceded113.  In particular, it 
should be noted that it was accepted that the Transport Assessment114 submitted 
as part of the Environmental Statement was robust and that great weight could
be placed on it115.  There is no criticism of the Travel Plan.  The Environmental 
Statement116  shows connectivity with facilities 
th
the car parking provision, the viability of the proposed bu
acceptability of the rat running contribution.    
 
Highways and transportation - parking provision  

74. The Council has not suggested that the proposed parking would be inadequate to

 
 
109 Ms Moon in xx 

tal 

n in the Council’s planning evidence CD/9/15 Paragraph 9.23  

110 CD6/13  Policy DG21 
111 CD10/15 Rebut
112 Ms Moon in xx 
113 Mr Bradley in xx 
114 Part of the Environmental Statement 
115 Despite the assertio
116 CD1/5 Figure 6.3  
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ards – Design and Good Practice 2009’117, or whether the level of 
118

thodology 
 

It conforms to all five criteria set out in the Framework119. This was not 

at only 162 residents were surveyed in order to ascertain 
n is 

 
 

 Car Parking Research’122 - was considered when 

e of a Council car parking policy.  This illustrated 
the importance of balancing the need for car parking against urban design 

s 
hould be adhered to, this would not be a reason for refusing planning 

ment124.   

occupation125.   The Council agree that there is no evidence before the Inquiry to 

y 
                                      

be supplied as part of the development should comply with the County Council’s 
‘Parking Stand
parking resulting from the appellants’ ‘Car Parking Strategy’  is an acceptable 
alternative.   

75. The appellants’ Car Parking Strategy is an appropriate alternative me
which respects the principles of good urban design and makes efficient use of the
land without resulting in under-provision, for the following reasons: 

• 
challenged. 

• The Council referred to the ‘Parking Standards Design and Good Practice 
Supplementary Planning Document Consultation Statement’120, which 
explained how the Council’s parking standards were developed.  However the 
statement reveals th
local views about the current parking provision - this degree of consultatio
astonishingly low.  

• Despite assertion to the contrary, there is nothing to suggest that the
demand led approach - advocated in ‘Car Parking: What Works Where’121 and
DCLG’s ‘Residential
formulating the Council’s standards.  This reduces the weight to be given to 
those standards. 

• The Council accepted that the appeal decision at Boston Spa, Leeds123 was an 
example of a case where a demand-based approach was accepted, 
notwithstanding the existenc

and safety considerations.   

76. In any event, even if it were accepted that the Council’s Parking Standard
s
permission, but would simply affect the density of the develop
 
Highways and transportation - the provision of a bus service  

77. The Unilateral Undertaking contains a clear commitment to enter into a bus 
contract with an operator for a period of five years from the date of 

suggest that the bus service would be unachievable or unviable126.   

78. There is every reason to have great confidence that the bus service will be 
delivered.  Discussions with a bus operator are well underway and at this earl

 
 

 SPD by Harlow 
ndix C  

ph 39 

124 The appellants would accept a condition limiting the development to 1,100 units if necessary 

 3.1 Schedule 1 

117 CD/6/20 Adopted as an
118 CD10/14 Appe
119 Paragra
120 CD9/2 
121 CD7/D/1 
122 CD7/D/2 
123 CD7/D/5 Paragraphs 125-126 

125 CD2/12 Paragraph
126 Mr Bradley in xx 
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l financial 
 service 

ne of the scenarios 
indicate that the service would not be commercially viable, and there is nothing 

sessment.  

and 40 vehicles in the afternoon peak.  Thus it is 

 
 

res should be brought forward by 
the County Council and that a contribution would be more appropriate than an 

full delivery of a traffic calming scheme. 
130 ffic 

83. ar from being a reason for refusing to grant planning permission, the rat 
e the existing situation in Old Harlow.  

ve been many 

the only strategic housing site outside the Green Belt.  

                                      

stage the operator has given the clearest possible indication of its willingness to 
deliver the service127. This is hardly surprising given the substantia
carrot which is being offered to the operator and given that the extended
will inevitably result in an increase in overall passenger numbers.  

79. There is every reason to believe that the bus service will be viable.  The 
appellants’ viability assessment concludes that the service will be self-funding 
within two years and profitable within three years128.  No

to challenge the validity of the appellants’ as

 Highways and transportation – rat running  

80. The appellants’ surveys show that the existing rat running flow through Old 
Harlow is approximately 222 vehicles in the morning peak, and 108 vehicles in 
the afternoon peak.  The development is estimated to create an additional 68 
vehicles in the morning peak, 
estimated that there may be an increase of 30 - 40% in the level of rat running, 
or one vehicle per minute129. 

81. The appellants initially offered a rat running contribution of £70,000, to reflect a
proportion of the estimated cost of mitigating the existing problem by way of the
County Council’s preferred method of introducing traffic calming measures.   It 
was considered that any traffic calming measu

undertaking to directly carry out the works.  

82. Following further discussions, the appellants have now increased that 
contribution to £150,000, to allow the 
This is secured by the Unilateral Undertaking .  The visual impact of the tra
calming measures would be limited.   

 F
running contribution will improv
 
Third Party representations 

84. A large number of different points have been made, and there ha
impassioned pleas in the name of localism to allow local residents to be given 
their say in determining whether this site should be developed.  

85. However it is essential to keep in mind that the principle of development of the 
site has already been long established through the democratic plan making 
process.  There can be no question of revisiting the site’s reserved status in the 
future, because the land is 
There can be no question of the appeal site being put back into the Green Belt as 
part of any future review.  

 
 

endix C 
 Appendix F 

127 CD10/14 Rebuttal Appendix C 
128 CD10/14 Rebuttal App
129 CD10/14
130 CD2/12 
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te was “..suitable for some 
development – it’s protected for some housing when the need arises..”. However 

 released 
ut above 

Concerns about the impact of the appeal scheme on Designated Heritage 

A number of local residents raised concerns about the impact on the highway 

’ evidence135.  The 
Gibberd Garden is designed to be inward-looking, with tightly enclosed 

t while there might be occasional glimpses of the 
allotments and sports pitches from points very close to the boundary, there 

he garden.   

ouncil in respect of education 
matters136. 

favour of Essex County Council in respect of 
137

                                      

86. The inescapability of this conclusion was demonstrated by the evidence of 
Councillor Garnett131.  He was asked whether, on the hypothesis that there was 
an identifiable need for more housing, there was any reason for not fulfilling that 
need now.  In response, he accepted that the si

he maintained that “When we do the next Local Plan it probably will be
possibly if we need it - currently we don’t need it”.  For the reasons set o
the evidence of current need is overwhelming. 

87  In . summary, the response to the main third party representations is: 

• Concerns about flooding and drainage issues were addressed in the 
appellants’ evidence. There is no objection from the Environment Agency.132  

 
• 

Assets (DHAs) were addressed in evidence133.  There is no objection from 
English Heritage to either appeal, nor is there any objection from the heritage 
or archaeological officers at the County Council.  

 
• 

network, in the light of the extensive survey work undertaken by the 
appellants.  But the Highway Authority has now agreed that the impact on 
the highways network would be acceptable. 

  
• Concerns were also raised about the visibility of the development from the 

Gibberd Garden134.  This was addressed in the appellants

boundaries, so tha

would be no significant visibility from within t
  
Planning obligations 

88. The appeal is supported by three undertakings: 

• A bilateral Obligation with Essex County C

 
• A unilateral Obligation in 

highways and transportation matters . 
 

 
 

 and CD10/13 
D8/7 

ord 

131 CD8/12 
132 CD10/14  Paragraph 7.2.5 
133  CD10/15 Appendix 7
134 In particular C
135 Mr Crawf
136 CD2/13 
137 CD2/12 
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 set out. 

90. ed that the Obligations offered in support of the appeal 

ment, and fairly and reasonably related in 

91. None of the appellants’ evidence submitted in respect of the Forebury appeal has 

tinations within 
tion to the overall 

 Officer at 
nstrates that the proposal 
y DHA140.  

y a 
ve a 

ry of the allocation of the site demonstrates that it has long been 

2010.  The only basis on which there could be said to be a hint of a conflict with 
P 

supply shortage which must be addressed at once.  

  t at decision-makers should make every effort to meet 
 for housing development.  Harlow Council has made 

every effort to frustrate the provision of much needed housing by its opposition 

                                      

• A unilateral Obligation in favour of Harlow District Council in respect of 
planning matters138. 

89. The appellants’ note139 sets out the terms of the three undertakings and 
identifies those aspects on which it has not been possible to reach agreement.  A 
ummary of the policy justification is alsos

 The appellants are satisfi
comply with the requirements of s122(2) Community Infrastructure Regulations 
2010, in that they are necessary to make the development acceptable in planning 
terms, directly related to the develop
scale and kind to the development. 
 
The Forebury appeal  

been challenged by the Council.  

92. The proposed footpath/cycleway would be a safe and convenient route for 
pedestrians and cyclists between the new development and des
Harlow and Old Harlow, and would make an important contribu
sustainability of the site.   

93. The scheme respects the historic sensitivity of the area, and there is no objection 
 the proposal from English Heritage or from the Historic Environmentto

the County Council. The appellants’ evidence demo
would not harm either the setting or the fabric of an

94. The detailed layout and design of the footpath/cycleway can be controlled b
condition, but the development (including the proposed fence) would not ha
material impact on the appearance and character of the open space.  

  
Overall conclusion and the planning balance  

95. The histo
recognised as the most appropriate non-Green Belt site to provide housing 
development when an assessment of housing need identified its release as 
necessary.  That time has come, as was recognised by Council officers in August 

the development plan relates to the issue of whether its release should await a L
review. 

96. But that aspect of the LP policy NE5 is out of date and that aspect of the policy 
should be accorded little weight.  The fact is that there is a dire housing land 

97. The Framework advises h
objectively assessed needs

to this appeal scheme, which is an extremely high quality proposal which should 
be fully supported.   

 
 
138 CD2/11 
139 CD18/10 Note on Obligations 
140 CD10/15 Appendix 7 
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g 
e clear and consistent application of that 

llants 

port 

ed within the local plan 
g more appropriate for 

nd 

are obviously greater in the circumstances of joint working and Green Belt 

le 
ment than the appeal site.   

e the comparative exercise 
 was recognised in the 

 

ining a planning appeal.  

 
  
10

uting to its setting 
                                      

The case for the Council141 

   The plan led process 
 
98. The plan led process is the touchstone of planning.  The extensive plannin

history of this case demonstrates th
principle to this site – which represents about 20% of the residual land 
requirement of the RS to 2021142.  Dealing with such a large site outside the 
development plan process would be a wrong approach - the appe
accepted that, given that the appeal has been recovered, its size can be 
properly described as “strategic”.   

99. Furthermore, the sensitivity of the site due to its location, surroundings, 
topography and policy protection (LP policies NE5 and NE6), further sup
the need to deal with it through the orthodox process of the LP. 

100. On each occasion when the site has been consider
process alternative land has been identified as bein
sustainable development than the appeal site.  A core planning principle of the 
Framework143 is that planning should:  “..contribute to conserving and 
enhancing the natural environment and reducing pollution.  Allocations of la
for development should prefer land of lesser environmental value, where 
consistent with other policies in this Framework.” 

101. The prospects of alternative land of lesser environmental value being identified 

review (described below).  The key point about this is not whether the site 
might be put back into the Green Belt144 but the possibility that the review 
might lead to the identification of alternative sites currently in the Green Belt 
which, once removed from the Green Belt by the review, are more amenab
to sustainable residential develop

102. There is insufficient evidence at present to undertak
that will be carried out as part of the LP process, as
recent Hatchfield Farm decision145.  The comparison of long term sustainable
alternative locations for housing development cannot be carried out when 
determ

  
Previous consideration of the Gilden Way site 

3. The main occasions on which the treatment of the site has been considered 
are: 

• 1987 - the decision of the Secretary of State on a proposal for 1,200 
dwellings146.  The reporting Inspector observed that “The importance of the 
site to the town in shaping its character and in contrib

 
 
141 The case given here is an edited version of the opening and closing submissions at CD9/16 and 17, 
including references to evidence given therein. 
142 Mr Lander in xx accepted the figure was 19.6% 
143 Paragraph 17 
144 Although on Ms Fitzgerald’s evidence that cannot be discounted bearing in mind the Green Belt 
review and considering paragraph 82 of the Framework. 
145 CD11/4 Paragraph 25 
146 CD9/15 Appendix 2.1 
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at an 
the of 

site 

 the 

housing need the Secretary of State did not find the (then existing) shortfall 

s 

on of new housing in the Local Plan . . .” 149. 

e site 

a 

he 
an 

 relation to the importance of the site to the LP process.  
at the 

as part 

a 
r, 

commitment to development gives a broad indication of the direction in 

                                      

should not be underestimated . . . it is the case that the site stands 
important approach to the town from the east and together with a swa
open space on the south side of Gilden Way it marks the point where there 
is a clear cut off between the town and the adjoining countryside.  The 
also provides a recreation amenity for residents because the network of 
footpaths crossing it gives ready public access . . . “  

• 1993 – the decision of the Secretary of State on a proposal for 600 
dwellings147.  The Secretary of State shared the Inspector’s view that 
development of the site would result in “the loss of a substantial area of
open countryside that has long been seen as important in shaping the 
character of Harlow and contributing to its setting; that this loss would be 
apparent from several viewpoints . . .the residents of Old Harlow and 
Churchgate Street would be cut off from their agricultural environs, that the 
rural settings of the Ancient Monuments and listed buildings would be 
similarly transformed, and that the proposed development would have a 
damaging effect on the character of the two villages”.148  In relation to 

“so major or so urgent that the need for its resolution should outweigh the 
land use planning objections to the development of the appeal site.”  The 
Secretary of State would have dismissed the appeal on prematurity ground
alone, deciding that “Clearly, the development proposed would be so 
substantial that if planning permission were granted it would significantly 
affect decisions on the locati

• 1997/98 - the first and second alterations to the 1995 Local Plan.  Th
was recommended to be given SRA status rather than Green Belt primarily 
because of the policy flux at the time and the Inspector’s concern that the 
Green Belt status might not endure.  The alterations which were adopted in 
1998 set out the correct approach, namely to establish a need by way of 
future review of the LP150.   

• 2005 – the Inspector’s report into the Replacement Harlow LP.  T
Inspector, whilst his approach to deletion of the SRA was criticised, took 
orthodox view in
The current appellants rely upon this Inspector’s report to suggest th
principle of development on the Gilden Way site had been accepted, and 
that it is simply a matter of timing.  That is not right - the Inspector was 
clear that any release of the site “…..must therefore be determined 
of the LDF process in the context of approved Regional Planning 
Guidance”151. 

• 2006 – the Inspector’s report into the Replacement Harlow LP.  This 
Inspector was again clear as to the proper approach to the site, and gave 
more accurate description of the purpose of SRAs than his predecesso
expressly stating that such a designation “While not establishing a 

 

 Appendix 2 

raph 10.11 
.11 

 
147 CD9/15 Appendix 2.2 and CD10/16
148 CD10/16 Appendix 2 Paragraph 6  
149 CD10/16 Appendix 2 Paragraph 8 
150 CD10/16 Appendix 5 Parag
151 CD6/6 Paragraph 15.6
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ns in 

c 

is clear - Newhall may be released for development 
after 2011 without a review of the LP, whereas there is a presumption 

ilden Way, which is to be achieved through a review 
of the LP.  The supporting text refers to the next plan period155.  LP policy 

to 

f 
 Secretary of State’s intention remains the revocation of the RS, 

which he now has power to do157.  At a local level the Council is taking initial 
e 

  
10

 
• Policy HA1 requires joint working between 3 local planning authorities in 

fied 

 urban extensions must be relevant in any future LP review to 
whether or not it is necessary to develop the appeal site. 

• Policy SS/7 requires a Green Belt review in order to pursue the growth 
 the appellants accepted159, 

which had not been present at any previous time when the SRA designation 

106. Relevant matters related to the Framework: 
 

                                      

which development might proceed after the plan period.  Clear criteria are 
defined against which the designation should be applied and its functio
terms of the implementation of the Local Plan are defined.  In particular, 
any release of such land should be pursued through a review of the Local 
Plan, failing which it should formally be treated as a departure” 152.   

 
• July 2006 – the adopted LP.  The adopted LP makes provision for a strategi

housing site at Newhall in section 6.5 and policy H3.153  The SRA was 
maintained for the appeal site by policy NE5154.  The contrast between LP 
policies H3 and NE5 

against the release of G

NE6 continued the requirement of substantial green wedges between the 
site and Old Harlow and Churchgate Street in the event that the site was 
be developed156.   

 
 The Regional Strategy 
 
104. The development plan comprises the RS and the LP, but policy is in a state o

flux.  The

steps towards the progression of a Local Plan which will take into account th
provisions of the Framework. 

5. The RS158 supports a determination of the future of this site through the LP 
process: 

order to properly pursue the growth of Harlow.  The level of need identi
in the LP review will be dealt with in that process.  The appellants’ analysis 
is artificial and cannot be answered in the context of appeals of this kind.  
The proposed

strategy.  That provides an opportunity, as

was considered. 

The Framework  

 
 

 4.3 

0.6.2 

16 Appendix 15 

152 CD6/7 Paragraph
153 CD6/8 Policy H3 
154 CD6/8 Policy NE5 
155 CD6/8 Paragraph 1
156 CD6/8 Policy NE6 
157 Localism Act 2011 
158 Extract at CD10/
159 Mr Lander in xx 
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s should prevail.  This is 
also clearly reflected in the section dealing with housing160. 

e 

• The sections dealing with safeguarded land are located in the section of the 

ould only be dealt with through the 
development plan process. 

• The weight that should be attached to any deficit in the 5 year housing land 

ncil adopts the table produced by the appellants during the Inquiry161.  
The main housing supply issues are: the correct approach to deliverability; 
whether the residual approach should be applied to the housing land supply 

pplied to any deficit; and the 
reliance to be placed on the Council’s ‘Issues and Options’ paper and the 

per 
f supply is made clear by footnote 11, 

which creates a clear presumption in favour of including sites with planning 

s 

 basis the Newhall development is included in the Council’s assessment 
of the housing land supply as the first two potential exceptions do not apply162.  

 

11.  
g 

• It is one material consideration. 

• The overarching intention is that the plan led proces

• LP Policies NE5 and NE6 are entirely consistent with the provisions in th
Framework and therefore whether they are dealt with according to 
paragraph 214 or 215 they retain their full weight. 

Framework dealing with Green Belts, as previously they were found in 
Planning Policy Guidance 2.  They are principles concerned with providing 
continuing protection to sites that sh

supply is (as before) not so serious or grave as to require this site to come 
forward outside of the LP process.   

 Housing figures 

107. The Cou

calculation; what weight or approach should be a

AMRs. 
 
 
 Housing - the correct approach to deliverability 
  
108. Paragraph 47 of the framework provides for a buffer of up to 20%.  The pro

approach to determining the level o

permission within the supply calculation.  The potential exceptions to that 
general presumption include schemes that will not be viable, situations where 
there is no longer a demand for the type of unit proposed, and where site
have long term phasing plans. 

 
109. On that

The third exception, to the extent that it may apply, merely relates to a 
phasing plan which would apply equally to any development at Gilden Way.  
There is no clear evidence that Newhall is unlikely to be implemented within 5
years. 

  
110. There is doubt as to the meaning of the word ‘implementation’ in footnote 

Whether it attracts its normal statutory meaning or a more general meanin

                                       
 
160 Paragraph 47 First and second bullet points; Paragraph 50 
161 CD10/11 
162 Mr Lander in xx 
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endent housebuilders have 
approached the Council asking informal opinions in relation to proposed 

s already the subject of a planning application 
for report to Committee this month; and the Council anticipates reserved 

art 
e 

 as to whether housing land supply should be 
calculated using the residual method.  If that is the case an oddity arises in 

in relation to the supply to 
be made across the remainder of the plan, and then is factored in again in 

 
that 

3. The consequence of not having a 5 year supply of housing is that “relevant 

uld 

 an 
self.  The second applies independently because there is a 

specific policy in the Framework indicating that development should be 

 
development”166.   

n 
  

considered to apply then the same 
result occurs because policy NE5 is not in conflict with the Framework.  

 

                                      

relating to whether a development is deliverable does not matter because in 
the case of Newhall the result is the same.   

 
111. The Council gave examples of the steps that are actively being taken in 

relation to the Newhall site.  In particular indep

layouts and plots; the haul road i

matters applications in the near future.  Newhall has a substantial head st
on the appeal site163.  Therefore, in assessing housing numbers, full allowanc
should be made for the Newhall development. 

 
 Housing - the residual approach 

112. The Framework is not clear

that any history of under provision is counted once 

increasing the buffer to 20%.  On the other hand, if the Framework uses the
actual plan yearly average, the application of the buffer will help to ensure 
the deficit is overcome. 

 
Housing - the weight to be applied to any deficit 

 
11

policies” for the supply of housing should not be considered up to date164.  
Permission should be granted unless “..any adverse impacts of doing so wo
significantly and demonstrably outweigh the benefits, when assessed against 
the policies of this framework taken as a whole; or specific policies in the 
Framework indicate development should be restricted”165. 

  
114. In this case both points apply.  The first because of the adverse impacts 

arising from poor design and in other respects.  In addition, the failure to 
comply with the plan led process in relation to a site of real importance is
adverse impact in it

restricted - “..local planning authorities should . . . make clear that 
safeguarded land is not allocated for development at the present time.  
Planning permission for the permanent development of safeguarded land 
should only be granted following a Local Plan review which proposes the

 
115. In any event, Framework paragraph 215 provides that full weight can be give

to LP policy NE5 because it is materially identical to Framework paragraph 85.
Again, in the event that paragraph 214 is 

 
 
163 Ms Fitzgerald in xx 
164 Framework paragraph 49  
165 Framework paragraph 14 
166 Framework Paragraph 85 
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ing 

adopted just over 2 years from now, with 
the site allocations consultation less than a year away.   On the assumption 

e, the 
appeal site may yield up to 600 units by the time of the adoption of the LP.168   

LP policy 

iance on the Issues and Options paper and the AMR 

ed and 
 

uggested by the consultants170.  
In relation to AMR’s it is important to note that each AMR specifically records 

eal site has not been proven.  
Accordingly it was an error of principle to include those figures within the AMR, 

cknowledged need to 
provide housing in the context of joint working and Green Belt review.  The 

he 
on of 

21. The provision of some housing in the intervening period before the adoption of 
the LP is not of sufficient benefit to displace this keystone of the planning 

                                      

116. Further, the level of housing land supply in AMR 3, making only a 1,800 
allowance for Newhall, provides 3.19 years of supply against the develop
background set out immediately below.  Accordingly, care must be taken not 
to overstate the case on housing supply. 

 
117. Moreover, the appeal site would only make a limited contribution to the 

housing supply in the period of time before the LP provides for new site 
allocations for housing.  The likely timetable167 for the adoption of the LP late 
in 2014 means that it could well be 

that permission were granted for this development in 6 months tim

Such a contribution is not a sufficient reason to displace established 
which has been place since 1998.   

 
 Housing - rel

118. The appellants rely on non-policy documents as if those documents 
substantially affected the approach to adopted policy.  This is misplac
illustrates the extent to which the adopted policy position does not support the
appellants.  

   
119. The Issues and Options paper169 is an early draft seeking consultation 

responses.  Those responses indicate that local views require careful 
consideration of an appropriate growth strategy for Harlow, and that there is 
very substantial opposition to the approach s

that the need for development on the app

as they related to an SRA protected by the LP.  As was explained, very limited 
weight can be given to those documents171. 

 
  Conclusions on the plan led process 

120. The correct approach to this site is clear and consistent across the evolution of 
the LP.  A site which makes up to 20% of the residual RS requirement should 
be dealt with as the LP provides – during the course of an LP review.  That 
process will establish the best way of meeting the a

prospect of developing this land is not simply a matter of timing as there is no 
reason to suppose that it will be an allocation in the new LP.  It is open to t
appellants (as they have done in the past) to seek to promote the allocati
this site through the development plan process.   

  
1

 
 
167 CD10/16 Proof Paragraph 6.3.9 
168 CD1/12 Page 71 
169 CD6/9 
170 CD9/9 Appendix 2 
171 Ms Fitzgerald in xx  
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roposal is contrary to LP policy NE5 and the safeguarding 
provisions of the Framework.  In addition further harm (as set out below) 

Design 

sign. 

l. 

23. It is therefore a serious concern that there is no real evidence to suggest that 

d to 
sed on the framework of hedges.  The appellants 

have produced a layout in advance of contextual studies, and imposed them 

raphy.  

n stark 

26. There are no substantial Green Wedges proposed – this is a key policy 

sm 
n no real 

of highly qualified, independent, dispassionate individuals) do not criticise the 
f 

  

28. There was a curious disconnect between the appellants’ case in cross-
examination and the case in their own evidence.  In cross-examination of the 
Council’s witness the need for the development to make strong reference to 

                                      

process.  The p

would be caused.  
 
 
 

122. The parties are agreed that the Framework requires a high standard of de
The guidance relating to DASs makes the obvious point that the level of 
analysis required in a DAS will vary according to the nature of the proposa

  
1

potential alternative designs to the cruciform plan have been adequately 
investigated.  The regularity of the illustrative masterplan is problematic and 
the appellants’ design witness inherited the proposal  - by which time the 
cruciform design had been settled172. 

 
124. The Council considers that grid layout has been adopted for reasons relate

efficiency and numbers, ba

on that site which has some unique characteristics.  There are no strong 
references to Old Harlow and Churchgate Street, which are the two 
settlements with the strongest character in the vicinity of the site, or any 
reflection of topog

 
125. A feature of the surrounding villages is their informal, organic nature - i

contrast to the orthogonal and regular cruciform design proposed by the 
appellant.  This would be likely to lead to a monotonous and disorientating 
development. 

 
1

requirement.  The important views identified in the DAS would not be retained 
as the main access road is to the east of the hedgerow, so that the hedge 
would obscure views of the spire.  Built development would further restrict 
important views. 

 
127. All the experts outside the appellants’ team have voiced fundamental critici

of the design principles which guide the scheme, and there has bee
attempt to revisit those principles.  The Council and the Design Panel (a group 

analysis of the constraints affecting the site but disagree with the translation o
that analysis to the proposed design.  The Design Panel173 and the County 
Council’s response to the planning application invited fundamental 
reconsideration of the proposals and suggested a transparent options process.

 
1

 

 3 

 
172 Mr Crawford in xx 
173 CD10/15 Appendix
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witness 

29. Accordingly, the proposal fails to comply with both LP policy and the 
This is a further reason against allowing the development to come 

forward now outside the proper LP process. 

se 
2 

ts at up to 3 metres175 will cause a significant 
impact on openness of the Green Belt.    That is a harm which should be 

in 

lants accepted176 were likely to be found with allotments, the 
openness of the Green Belt is likely to be affected.  This is especially as the 

uld be close to the residential development and they would be 
read together. 

2. The scheme cannot comply with the adopted parking standards – on the 
ely to 

33. Rather than reduce housing numbers an alternative strategy based on a 
llants in the first draft of a 

178

 assessment of which scenario the developers of a 

e 

 

                                      

Old Harlow and Churchgate Street was criticised.  But the appellants’ 
did not substantially object to that approach174.  

 
1

Framework.  

 
  Green Belt 

130. The proposed sports/recreation area will amount to a material change of u
from the current agricultural use.  In addition, the change in land level at 
metres in general and in par

accorded substantial weight.  The area of Green Belt affected will appear 
contrived and out of place. 

  
131. The proposed allotments were specifically not inappropriate development in 

the former Planning Policy Guidance 2, but that reference no longer appears 
the Framework.  In any event, as is clear from the long list of paraphernalia 
which the appel

allotments wo

 
  Car parking 

13
appellants’ own evidence compliance with adopted standards would be lik
lead to a loss of around 10% of the units on site177. 

  
1

demand led approach was advanced by the appe
report in December 2011 .  

 
134. The report has a number of significant failings: 

• It is based upon census data which is now around 10 years old. 

• It does not allow for an
particular phase would be likely to choose, and thus precludes an accurate 
assessment of any likely differences between the adopted standards and th
demand led approach. 

• It does not provide any comparison of the anticipated level of car parking 
provision in relation to the previous standards, which have so obviously and
recently failed to provide adequate parking in the locality. 

 
 
174 Mr Crawford in xx 
175 Mr Crawford in xx 
176 Mr Crawford in xx 
177 Mr Crawford in xx 
178 CD10/14 Appendix C 



Report APP/N1540/A/11/2167480 and APP/N1540/A/12/2174502 
 

 

 
www.planningportal.gov.uk/planninginspectorate        Page 32 

 

the local 

5. PD the failure of 
the scheme to meet adopted parking standards should be given substantial 

 erator will provide a 

 in either the short or long term181.  The fallback position 

vide a 

tion rates advanced by the 
 passenger transport 

 the 
 

would be sufficient to fund the necessary mitigation 
d, as has been made clear, there is no guarantee of additional 

 Highway Authority.  The details of the scheme have not been 
ll within the part of Old Harlow protected by an Article 4 

provide high quality design which appropriately relates to its environs.  It 
                                      

• The demand led approach is likely to lead to provision of the order of 14% 
less than the adopted standards.  That is a substantial departure from the
standard. 

• The appellants’ report and evidence did not attempt to criticise the analysis 
that led Essex County Council and then Harlow Council to adopt 
parking standards.  There is no reason to think that experienced officers in 
producing that guidance overlooked well known alternative concepts such as 
demand led parking, or the advice in ‘What Works Where’179.   

 
13 Bearing in mind the process which led to the adoption of the S

weight.   
 

Highways – the proposed bus service and rat running  

6. The appellant has failed to demonstrate that a local bus op13
service to the development.  The latest emails from TGM Group180 refer to 
early costings and give no real comfort as to the ability of the developer to 
secure a contractual arrangement with any operator.   

  
137. The form of words used in the Obligation will not guarantee the provision of a 

suitable bus service
adopted within the Obligation is to provide the Highway Authority with 
£500,000 of funding, but the Highway Authority would not be able to pro
bus service.   

 
138. The Highway Statement of Common Ground182 makes it clear that Essex 

County Council only accepted the trip genera
appellants subject to the provision of “an appropriate
service which is viable in the long term, beyond the developers’ interest in
site”.  Accordingly the proposal fails to comply with LP policy IMP1 because
adequate provision has not been secured.   

 
139. In relation to rat running it is clear that the traffic situation in Old Harlow 

would be significantly exacerbated by the development.  A contribution of 
£150,000 has been made within the Planning Obligation183 but there remains 
no guarantee that it 
scheme an
funding from the
submitted and fa
direction. 

 
Conclusion 

140. The proposal is in serious conflict with the development plan.  It would fail to 

 
 
179 CD7/D/1 
180 CD10/14 Appendix C 
181 CD2/12 
182 CD2/10 
183 CD2/12 
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ing than the recognised starting point 

under local policy, and this should not attract any real weight.  Whether or not 
ision will be 

made an tained is uncertain184.   

would have a material impact on the openness of the Green Belt.  The proposal
would not provide more affordable hous

the proposed range of community facilities and infrastructure prov
d main

 
The cases for residents and others who appeared at the Inquiry 

141. Mr S Newens185 is the Chair of the Harlow Civic Society and a former M.P.  He 
explained the background to the development of Harlow within fixed 
boundaries and the Green Wedge concept.  The Civic Society fully recognises 
the need for some housing, and has supported other developments.  However 
the appeal scheme would visually dominate Churchgate Street and Old 
and would seriously conflict with the masterplan for the town.  The pro
layout is over formal and regular, and would detract from the landscape, blur 
the boundaries of the Green Belt and harm the surrounding area.  The 
proposal would increase parking and traffic problems, and give rise to 
increased flooding.  Local opinion is not against

Harlow, 
posed 

 all development, but supports 
proper consideration in the context of the LP.  (Mr Newens referred to the 
written submissions of the Civic Society and presented a petition from around 
3,600 people opposing the development.) 

  
142. Mr R McCartney186 is the Chair of the Churchgate Street Residents Association

which represents a thriving community.  There are four particular issues - 
inadequate consultation by the developers, the threat of flooding, pressure on
medical and other services, and the increase in traffic.  Although Harlow is a 
new town, one of its successes has been the preservation and integratio

, 

 

n of 
historic areas such as Churchgate Street.  The Framework demonstrates that 
heritage assets are an irreplaceable resource.  The proposal would diminish the 
character of Churchgate Street, which would be enveloped by housing. 

 
143. Mrs M Farningham187 is the owner/resident of Harlowbury Manor.  She stressed 

the historic importance and history of the Manor and the Chapel.  The setting 
of both properties is quite rural, and this is highly valued – one of the 
particular attractions is the walk from Old Road, past the Chapel and up to the 
Gibberd Garden.  This attractiveness would disappear.  There would be serious 
disturbance to the buried medieval village, harm to the setting of the Listed 

er of 

44. Mr J Curry

Buildings, and a threat to the structures as a result of the increased numb
people close to the buildings – with consequent danger of further vandalism. 

 
1  stated that Green Wedges are an important component of the 

 to Gibberd masterplan.  The proposal would dominate the landscape.  Visitors
Harlow often do not see the houses – the proposal would change that. 

 
145. Mr R Bill188 is a local historian, author and guide.  The Gibberd masterplan 

emphasised the importance of the agricultural land on which it is now 

                                       
 
184 Issues arising from the Planning obligations are at CD9/17 
185 CD8/1 
186 CD8/2 
187 CD8/3 
188 CD8/4 
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proposed to build.  The appeal site is a popular local amenity and an important 
archaeological area.  The Gibberd masterplan should be respected and the 
development should be refused.    

 
146. Councillor M Jolles189 is a Ward Councillor for Old Harlow.  She particularly 

emphasised the traffic and rat running problems in the area, which would be 
exacerbated by the development.  The infrastructure to support increasing 
development, including healthcare provision, utility supplies and education, is 
not present.  Flooding is a serious issue.  Local peoples’ views, in the context 
of localism, should be respected.  

 
147. Councillor J Clark190 has been a Member of the Council for over 24 years and is

its Deputy Leader.  The proposal would be contrary to the principles of local 
democracy and localism.  He stressed the range of organisations opposing
development.  The Council is anxious to meet local housing needs, but has 
years land supply and the proposal could prejudice future decision making.  
The proposal would be visually too dominant in a rural landscape, would 
jeopardise the Gibberd Garden and Harlowbury.  The development would 
breach the Gibberd

 

 the 
8 

 principles and not provide adequate Green Wedges.  The 
boundary of the Green Belt would be blurred.  Highway safety and traffic 

ty issues have been raised and are the subject of opposition from the Coun
Council.  

 
148. Ms C Morrison emphasised the flood risk which would be caused by the 

proposal.  It would replicate the design faults of other schemes.  Although the 
Environment Agency has approved the development, they have taken too
account of existing flooding problems.  In particular, flooding has take
as a result of the Newhall deve

 little 
n place 

lopment.  Various flood events were described, 
including the flooding of Churchgate Street.  New estates are effectively 
exporting their floodwaters, and the Old Harlow area cannot take the 
cumulative additional burden. 

 
149. Ms J Quinton191 spoke on behalf of the Gibberd Garden Trust and the Friends

of the Gibberd Garden.  She described the creation and importance of the 
Garden and its current role.  The proposal would entirely alter the remoteness 
and open aspect of the Garden.  The houses would dominate the views from 
the Garden, and the acce

 

ss along Marsh Lane – currently rural - would become 
suburban.  The Garden relies entirely on income from visitors and the help of 

aten its volunteers, and the proposal would diminish its attractiveness and thre
future maintenance.  

 
150. Mr D Turley192 stated that the Highway Authority has not agreed that 

development traffic can be accommodated on the highway network.  This is 
especially as the Transport Assessment relies on a predicted baseline assuming
a link road to be provided as part of the Newhall development – which is
happening.  The appellants acknowledg

 
 not 

e a significant increase in traffic which 
would cause gridlock on various roads.  The parking provision would be below 

                                       
 
189 CD8/15 
190 CD8/14 
191 CD8/7 
192 CD8/9 
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the Essex Parking Standards, despite the problems of parking on other 
developments which are clear to see. 

 
151. Mrs J Wright193 emphasised the importance of Harlowbury and its semi-rural 

setting.  Harlowbury gives a sense of place to Old Harlow.  The 
cycleway/footpath would urbanise The Forebury and potentially encourage 
anti-social behaviour.  The Gilden Way development would be in breach of the 
Gibberd masterplan, and the land is a well used and attractive area for 

. 

52. Mrs J West

walkers, offering excellent views.  The proposal would result in a hard edge to 
the town, which would lead to an urban feel for those arriving in Harlow

 
1 194 has lived in Harlow for 55 years.  Her concern is that, especially 

53. Mr M Jury

in the light of water shortages and hosepipe bans, the proposal would 
exacerbate water shortages. 

 
1 195 stressed the importance of the archaeology on the appeal site, 

and its importance in the context of heritage assets in the wider area.  He 
explained the numerous finds made by himself and others on the site. 

 
154. Mrs M Wiltshire also referred to the numerous archaeological finds on the site.

The Gilden Way land are fields, not a potential development site.  The rural 
quality of the area has diminished over the years, as had (previously) the 
Harlowbury assets – though this has been rectified by two careful owners
proper response to the importance of Harlowbury would be to prevent fu

  

.  A 
rther 

development – both the housing proposal and the new cycleway (which would 
damage archaeology).  Views could be obtained of the appeal site – and 
therefore of the proposed development – from considerable distances.  

 
155. Mr D Wright stated that the design of Harlow was of high density housing with 

Green Wedges between.  The development would conflict with that approach.  
There is a desperate need for housing in Harlow, but this development would 
not be housing for rent, and would not meet the need.  There is no demand for 
open market housing.  Development of land north of Harlow would fit into the 
existing matrix of the town, whereas land such as the appeal site would not.  

y 
  

There may one day be a need to expand – but this is the wrong time and an
land release should be with the consent of local people through the LP process.

 
156. Councillor M Garnett196 is a Ward Councillor for Old Harlow and has been a 

Member/Chairman of the Development and Management Committee for most 
of his 14 years as a Councillor.  Development of the Gilden Way site, which is 
an SRA, would be premature.  Until a new LP comes forward in the light of
localism, the Council was right to refuse planning permission.   Residents are
not totally opposed to development.  The Council has identified over 8 years of 
housing land supply, and the development is therefore unnecessary.  Th
design is totally unconnected to and unrelated to its surroundings, and does 
not respect the Gibberd principle of settlements surrounded by Green Wedges. 

 
 

e 

 
It would infringe the Green Belt.  The proposal would breach two of the 

                                       
 
193 CD8/8 
194 CD8/14 
195 CD8/10 
196 CD8/12 



Report APP/N1540/A/11/2167480 and APP/N1540/A/12/2174502 
 

 

 
www.planningportal.gov.uk/planninginspectorate        Page 36 

ly 
c acter 

of different areas.  The Framework also empowers localism.  The impact of 
 unacceptable and unmanageable.  

 

fundamental principles of the Framework – that planning should be genuine
plan led, and that account should be taken of the different roles and har

traffic and rat running would be
 

ritW ten representations 

157. Three additional written representations were handed in at the Inquiry: 

• Mr D Farningham197 stressed the importance of the Listed Buildings at
Harlowbury and their rural setting.  With the considerable increase in 
pedestrian flows close to the group of buildings this would disappear 
(exacerbated by the proposed lighting of the new path) and there would be
an increase in vandalism.  The medieval remains would be

 

 
 disturbed.  It is 

not correct to say that the proposals are approved by English Heritage, as 
Scheduled Monument consent has not been sought. 

 
• Mr P Mountsteven 198 set out some of the early history of the site, and 

stated that the Gilden Way site was not identified as an expansion are
the 1960’s and 1970’s, and has been discounted as a residential site as 
recently as the 1990’s.  The

a in 

 proposed gridiron layout would be out of 
keeping with the area.  The depth of the proposed landscaping along Gilden 
Way would be inadequate. 

 
• Campaign to Protect Rural England (Essex)199 stressed the importance of 

the Gibberd masterplan, and stated that the proposal should be rejected on 
landscape and heritage grounds.  The proposal would diminish the setting of 
historic sites.  The development is not needed, as Harlow has a five year 
housing supply.  The development would have a significant visual impact on 

ch of the Gibberd masterplan, harm to the landscape 
and to heritage assets, impact on traffic flows, impact on infrastructure and 

the development would not meet healthcare needs – however it was stated 
on. 

.  He stated his main 
concerns to be the impact on Harlowbury Manor, the effect on infrastructure 

                                      

the Green Belt, and the edges of the designated area would be blurred. 
  
158. Approximately 524 representations opposing the development have been 

made by local residents and organisations at the appeal stage200.  Amongst 
other issues, objections were raised on the basis of prematurity, failure to 
meet housing needs, brea

utilities, and flood risk.   
  
159. Included in these is an objection by N.H.S. North Essex on the grounds that 

that this objection would be withdrawn on receipt of a satisfactory Obligati
 
160. Also included is an objection from Robert Halfron MP

(especially traffic), and the importance of localism. 
 

 

 

 
197 CD8/6 
198 CD8/11
199 CD8/5 
200 Two blue folders accompanying the appeal files 
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61. In addition, approximately 612 representations opposing the development 
uncil before their decision201.  Similar issues were raised. 

1
were made to the Co

                                       
 

 Two separate blue folders accompanying the appeal files 201
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I

 

g majority of the evidence and 
Inquiry time dealing with this proposal.  There is a separate section below 

ties reached 
agreement, either before or during the Inquiry.  Of those agreed before the 

nd 
between the urban area and the Green Belt which is safeguarded in the 

 a need 

osed.  (There is no agreement as to whether/when 
this land should be released, and this is a key element of the dispute 

e is a 

ount 
nd measures to reduce rat running.   

 or 
s of 

 

s.   

n a 
number of other matters, which inform the remainder of this report.  The most 

• The same table summarises the relevant figures from Annual Monitoring 
Reports (AMRs) is accepted as accurate by both parties – though not the 

nspector’s conclusions 
 

[Numbers in square brackets denote source paragraphs.] 
 
162. The majority of this report deals with the residential led proposal on land north 

of Gilden Way.  This reflects the overwhelmin

dealing with the Forebury appeal, along with separate consideration of 
suggested conditions related to that proposal. 

 
 Background and agreed matters 
 
163. There are a number of matters about which the main par

Inquiry, as set out in the Statements of Common Ground [24], the most 
important are:  

 
• The southern part of the site is a Special Restraint Area (SRA).  This is la

Replacement Harlow Local Plan (2006) (LP) to meet future needs, if
is established through a review of the LP.  It is this part of the site on which 
built development is prop

between the parties.)   
 
• There is a significant (agreed) housing need in Harlow, although ther

dispute as to whether that need can be met from the housing land supply. 
 
• The general capacity of surrounding roads is not an issue for the Council or 

the Highway Authority, although it is for some residents.  The highways 
objections relate to issues around the provision of a bus service, the am
of car parking to be provided, a

• There are no objections from the Environment Agency, Natural England
English Heritage.  The Council does not object to the proposal on ground
flood risk, ecology and biodiversity, or the effect on heritage assets, 
although these matters are the subject of objections from residents and 
others. 

• A number of the issues related to the fourth reason for refusal – the 
provision of infrastructure facilities – are dealt with by the three Obligation

  
164. In addition, agreement was reached during the course of the Inquiry o

important of these are: 

• In relation to the need for housing there is agreement on the relevant 
period to be considered and the extent of the housing requirement.  These 
matters are set out in an agreed table [29, 44, 107]. 
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implications of the figures.  This table is a useful means of comparing the 

 

5. The development plan comprises the East of England Plan (2008) (RS) and the 

], although the authority did not 
specifically suggest that this would reduce the weight to be accorded to the 

w of 
he RS in this case was that it provides 

the most up to date housing requirement.  This was not contested and both 

tion.  Given its recent publication, it clearly 
attracts significant weight. 

his 

 produced to 

e 
is persuasive and paragraph 215 of the Framework therefore applies, and due 

 
 matter will be considered after assessing 

the housing land supply position. 

ccordingly be given little weight at this stage. 

lar 
unty 

h has 

 
 

implications of the various versions of the AMR. 

The development plan, other policy and guidance  
 
16

Replacement Harlow Local Plan (2006) (LP). 
  
166. The intention that Regional Strategies such as the East of England Plan be 

revoked was referred to by the Council [104

RS.  The authority dealt with the applicable RS policies in evidence and in 
closing submissions.  The appellants stated that no material weight should be 
accorded to the expressed intention to revoke RSs [30]. 

 
167. In any event, in addition to policies dealing with joint working and a revie

the Green Belt [105], the main role of t

parties addressed the RS housing requirement, as will be discussed below. 
 
168. Both parties agreed that the National Planning Policy Framework (the 

Framework) is a material considera

 
169. One matter set out in the Framework which can usefully be dealt with at t

stage is the weight to be given to LP policies in the light of the Framework.  
The Council asserted at the Inquiry that the LP was adopted under the 
Planning and Compulsory Purchase Act 2004, but no evidence was
support that assertion.  The appellants produced the adoption notice which 
states that the LP was adopted under the earlier 1990 Act [25].  This evidenc

weight is given to relevant policies in the LP according to their degree of 
consistency with the Framework. 

 
170. The Framework also deals with the weight to be accorded to out-of-date 

policies in adopted local plans.  In this case, for reasons related largely to 
housing land supply, the appellant contends that the relevant LP policy (NE5)
can be given little or no weight.  This

 
171. The emerging LP comprises the Core Strategy Issues and Options Report, 

which has been the subject of consultation [17, 24, 118/119].  The Council 
accurately referred to this as the ‘initial steps’ in the preparation of a new 
Local Plan, and it can a

 
172. In addition there are a number of Supplementary Planning Documents and 

other guidance, as set out in the Core Document list below.  Of particu
importance are the ‘Harlow Design Guide’ [17, 50, 57, 68, 69] and the Co
Council’s document ‘Parking Standards: Design and Good Practice’, whic
also been adopted by Harlow Council [17, 24, 74, 75, 132, 134, 135]. 
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17 sions and LP allocations over 

cent decades, and this has a direct bearing on this appeal.   

17
f 

tate (‘call-ins’ and appeals) and the Council, largely for reasons related to the 

  various iterations [13 – 16].  The 

tion 
 

rthern 
roposal is for sports 

 that 
for development, but not specifically housing 

e of land should be through the LP process 
to the heart of the dispute.   

t there is 

 Housing chapter of the LP. 

that the reservation of the 

 

ment site.  This was in the context of 
from housebuilders, and there was no 

 
The history of the site in the context of local policy  

3. The Gilden Way site has a history of planning deci
re

  
4. In summary, there have been various planning applications [18 – 23] for 

residential development since 1986.  All have been refused by the Secretary o
S
character of the area and the countryside. 

 
5. During this time the LP has gone through17

history includes an Inspector’s recommendations that the site be allocated for 
housing [13], a quashed LP which identified it as Green Belt [13], an alloca
of part of the site as an SRA outside the Green Belt [14], a recommendation to
delete the SRA [15], and a recommendation that the site remain divided 
between the SRA and Green Belt [15]. 

 
176. The culmination of that process was that the adopted LP identifies the no

part of the site as Green Belt (wherein the current p
pitches and allotments) and the southern part as an SRA (wherein built 
development is now proposed).    

 
177. This history is of particular importance as the appellants’ position is that the 

issue of whether the SRA site should be developed for housing has been 
settled (particularly under LP policies NE5 and NE6), and that the remaining 
question is when this should happen [33 - 34].  The Council’s position is
the land is reserved 
development, and that any releas
[98 - 103].  These are two questions which go 

 
178. Turning to the first question -  whether LP policy reserves the site for 

development or specifically for housing development.  On the face of the 
matter, the Council’s position is clearly correct – policies NE5 and NE6 refer to 
the potential development of the site under certain circumstances, bu
no reference to the type of development or the land use.  It is also notable 
that the relevant policies are within the Natural Environment chapter rather 
than the

 
179. Although the wording of the adopted policy must be given due weight, this is 

only part of the story.  It is quite clear from a number of sources that the 
ouncil and local residents have always considered C

Gilden Way site was for housing led development (if any development were to 
occur).  In particular: 

• The Council’s opening submission at the 2005 LP Inquiry made it clear that 
the land was a future develop
objections to the specific policy 
suggestion of any other form of development [33].  (The appellants’ 
assertion that Counsel for the authority was wrong to say what he did at 
that time cannot be given credence in the absence of any evidence.) 
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pment for many years.    

f 

 be given little weight.  

 

ith the issue of housing land supply – 

e agreed land supply period runs to March 
) 

 

pted, and sets out the contribution which the site was anticipated 

 
 

• The site was referred in the AMR published in 2011 (and earlier versions) as 
a location where the principle of (housing) development was accepted [33].  
(The fact that subsequent versions of the dwelling trajectory have omitted 
the site is a matter which is dealt with below.) 

 
• Local residents and Councillors who appeared at the Inquiry (who were 

clearly well informed about the history of the site) made it clear that they 
have been addressing potential residential develo

 
180. There is no evidence that any previous or current development proposal has 

been anything other than housing led. 
  
181. In conclusion, the LP identification of the land as an SRA in the context o

policies NE5 and NE6 does not specifically refer to reservation for housing 
development.  However there is abundant evidence that the Council and local 
residents have known that this is the type of development which was being 
considered.  The Council’s suggestion that the current proposal breaches these 
policies because they do not specifically reserve the land for housing led 
development can therefore

 
182. Turning to the second question – whether the release of land should be 

through the review of the LP.  At this stage it is sufficient to note that LP policy
NE5 states that there is a presumption against development in the SRA unless 
the land is shown to be needed resulting from a review of the LP.  This can 
best be considered below, after dealing w
which has potential implications for the weight to be accorded to the LP 
policies. 

  
 Housing demand and supply  
   
183. The housing requirement should be taken from the most up to date plan – 

which in this case is the RS.  Th
2017 and this results in an annual requirement of 816 dwellings per year (dpa
(ignoring for the moment the possibility of a 20% buffer arising from 
persistent under-delivery).  These demand figures (and the various 
calculations as to supply) were agreed by the Council in the summary table 
[107]. 

  
184. Turning to housing land supply, three versions of the Council’s Annual 

Monitoring Report (AMR) have been produced recently [44], and it is useful to 
consider the differences between the reports: 
 
• The only full published AMR is related to 2010 – 2011, which was published

in December 2011 (referred to as AMR 1 in the agreed table).  This refers to 
the appeal site as one where the principle of (housing) development has 
been acce
to make to the land supply.  

  
• By email in May 2012 the Council produced a revised draft dwelling

trajectory (AMR 2 in the agreed table).  This omits the appeal site from the
trajectory.    
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• As an appendix to the Council’s evidence, a further revised draft dwelling 
te 

l 

ry raise two particular issues: the 
removal of the Gilden Way site in AMR 2 and AMR 3, and the increase in the 

ocuments, they can be given very limited weight.  However 
although the AMR is not part of the development plan nor is it a 

 
 

 

e delivery rate at the Newhall development, when AMR 3 
was submitted with the Council’s evidence the development known as Newhall 

88. There is a difference between the parties as to the interpretation of footnote 
 

ry 

er 

itted units should be deemed to be deliverable within the 
five year period.  Simply granting planning permission for a development, 

r 

90. The Council’s position on the delivery of Newhall Phases II and III has changed 

  

trajectory was submitted (AMR 3 in the agreed table).  The appeal si
remained absent from the table, and the delivery rate for the Newhal
development was significantly increased. 

 
185. These changes to the dwelling trajecto

delivery rate ascribed to the Newhall development. 
  
186. The Council stated in cross-examination that the inclusion of the Gilden Way 

site in the published AMR 1 was a mistake, which was rectified in the draft 
trajectories at AMR 2 and AMR 3.  The authority also stated that, as these are 
not policy d

Supplementary Planning Document (SPD), it is an important piece of work
which is doubtless compiled with great care and reliance should be able to be
placed upon it.  To suggest that the inclusion of a particular site was a 
mistake, and for it then to be removed shortly before an Inquiry into that site,
does not seem credible. 

 
187. Dealing next with th

Phase III was included for the first time as a site with planning permission 
(recently granted).  The delivery rate for the overall Newhall development was 
significantly increased at that time.   

 
1

11 to paragraph 47 of the Framework, dealing with the definition of deliverable
sites.  The authority stated that this permits the inclusion of sites with planning 
permission, such as Newhall.  On that basis, and with an increased delive
rate at Newhall, the Council stated in evidence that it can demonstrate more 
than a five year land supply.   

 
189. However it is difficult to regard paragraph 47 and footnote 11 in the mann

which the Council has done.  That position effectively equates implementation 
of a development to the commencement of the development.  The overall 
approach of the Framework is to require Councils to demonstrate a five year 
(or more) supply of deliverable housing sites.  In that light, it is unreasonable 
to suggest that paragraph 47 means that, provided planning permission has 
been granted and implemented – which could involve comparatively minor 
work - then the perm

which is then implemented (perhaps by way of limited works) does not mean 
that the development can be automatically be counted in the housing land 
trajectory, or that the whole site would be delivered within the relevant 5 yea
period.  

 
1

substantially.  The rate of delivery in the published AMR 1 was 50 dpa starting 
in 2013/14 increasing to 100 dpa (taking Phases II and III together) from 
2016/17.  This means that the total contribution within the five years is 250.
(This matches the AMR for 2009-2010.) 
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very rate was mirrored in AMR 2, which came out on 15 May 2012.  
But by 28 May 2012, when AMR 3 was included in the Council’s evidence, the 

his 

 or 

 

a, 
was 

94. of any 
discussion with the relevant landowner.  The appellants’ evidence was that the 

 

 

he 
appellants stated that there is no incentive for a landowner to divest himself of 

 of 

rate 

ination of the appellants’ witness, though not 
in the Council’s evidence, as to whether the 20% buffer should be a residual 

, 
 

en 

 supply.  If Gilden Way is included, the supply rises to between 
2.08 and 3.98 years, although it is likely that the contribution made by the 

 
191. This deli

delivery rate at Newhall had increased from 50 dpa to 450 dpa a year.  T
rate, if correct, would have a very considerable effect on the delivery of 
housing during the five year period.   

 
192. However there is no persuasive evidence to suggest that Newhall Phase II

Phase III will come forward within the next five years, nor what happened to 
require the reassessment of the delivery rate during the two week period in 
May 2012.  The Council explained that various matters were moving forward
[111] but none of these matters supports the assertion of a sudden upturn in 
delivery.   

 
193. The Council stated comparison was with the annual average build rate at 

another development (Church Langley) – but the Council’s AMR for 2004-05 
shows the peak of completions (rather than the average) was only 400 dp
and this was at a very different time in the housing market.  (This figure 
accepted by the Council.)  In any event, this peak build rate at Church Langley 
would have been known to the Council at the time of the preparation of all 
subsequent AMRs. 

 
1 Nor has the revised delivery rate at Newhall II and III been the subject 

build rate at Newhall has previously been very modest, and this was not
contested by the Council [43].   

 
195. The appellants further stated that the land at Newhall is in the ownership of a

land-owner investor in contrast with housebuilders (as at the appeal site) [43].  
Although there is no direct evidence to substantiate the suggestion, t

a substantial amount of land at one time, as this would drive land prices down, 
whereas for housebuilders there is every incentive to build as quickly as 
possible in order to produce a return.  However, although the appellants 
stressed their desire to move forward rapidly if planning permission is granted, 
landbanking is far from unknown amongst housebuilders.  There can be no 
guarantee as to when the appellants would develop the site, but there is no 
evidence to doubt their intentions.  This further emphasises the importance
the Council’s failure to discuss their revised trajectory with the Newhall 
landowner.  Overall, limited weight can be ascribed to the revised delivery 
assumed in AMR 3. 

 
196. An issue was raised in cross exam

requirement or the base figure [112].  Given the wording of the Framework
the literal meaning would favour the former.  But whichever figure is taken, it
does not make any significance difference to the overall picture. 

 
197. Turning back to the three scenarios on the agreed table, excluding the Gild

Way site, the Council has agreed that there is between 1.31 and 3.19 years 
housing land
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at the 
e 

is the Council accepted at the 
Inquiry that the 20% buffer in paragraph 47 of the Framework should be 

g 
our of the 

proposal.  This is clearly an important material consideration, especially in the 
olicies aimed at the delivery of housing. 

bility 

 
, this matter does not in itself weigh heavily in 

favour of the development. 

r the 
supply of housing should not be considered up-to-date if the Council cannot 

 

 

introduced in November 2006 in Planning Policy Statement 3), and are in any 

sing 

e presumption in favour of sustainable development.  
Where the development plan is out of date, national policy (paragraph 14 of 

e 

development by the time of the anticipated LP adoption would be limited
[117]. 

 
198. In the Council’s written evidence it was stated that there is no record of 

persistent under delivery.  However the appellants’ evidence was th
agreed annual requirement is 400 dpa and that the average delivery rate sinc
2001 has been just under 160 [38].  On that bas

applied [38].  This further emphasises the pressing need for housing in Harlow, 
and the contribution that the Gilden Way development would make in reducin
the shortfall in the housing land supply weighs significantly in fav

light of the Framework p
 
199. It should finally be noted that the development would make a significant 

contribution to the need for affordable housing – up to 33% subject to via
testing and subject to a minimum 25% provision [49].  The uncontested 
evidence demonstrates the very limited historical provision of affordable 
housing in Harlow [49], and this would undoubtedly be a benefit.  However as
this is a policy requirement

 
 Consequences of the housing supply position for the Local Plan 
 
200. Under paragraph 215 of the Framework, due weight should be given to 

relevant LP policies according to their degree of consistency with the 
Framework.  In addition, paragraph 49 provides that relevant policies fo

demonstrate a five-year supply of deliverable housing sites.  The importance of 
having an up to date LP is also set out elsewhere in the Framework. 

  
201. For the reasons set out above, and despite the Council’s initial assertion to the

contrary, on the evidence presented it is clear that there is less than a five 
year housing land supply in Harlow.  In addition, there are the additional 
arguments that the LP housing policies are out of date as they were introduced
before there was any requirement for a five year housing land supply (first 

event time expired [35].  The former point has some merit.  On the latter 
point, it should be noted that the Framework envisages safeguarded land 
between urban areas and the Green Belt stretching well beyond the plan 
period.  (There was no dispute between the parties that the site can be 
described as safeguarded land).  Overall, it is concluded that the hou
policies in the LP are out of date. 

 
202. This then engages th

the Framework) is that permission should be granted unless any adverse 
impacts of doing so would significantly and demonstrably outweigh the 
benefits, when assessed against the policies in the Framework taken as a 
whole, or where specific Framework policies indicate development should b
restricted.   
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 (Footnote to paragraph 14).  Safeguarded land is not 
included in these examples, and it lacks the permanence of the designations 

y 

 led process 

k policies dealing with housing.  This matter was 
stressed by the Council and by a number of residents [33 – 37, 84, 85, 98 – 

 the development plan process [12 – 23].  In summary, all specific 
planning applications have been refused or dismissed on appeal.  At the same 

LP process, which identified the land for potential development, 
and the decisions on specific proposals.  This may well have related to the LP 

ar 
 

 

t 

on that the land would not 
be released for development other than through the process of LP review.  The 

site’s acceptability for residential 
development has long been established through the LP process is only partly 

g 
d that the size of the site is not relevant to the 

issue of prematurity.  However there is justifiable concern that approval of the 
development of this strategic site would predetermine decisions about the 

203. The Framework gives examples of the type of policies which need to be 
assessed in this balance

listed.  In addition, paragraph 85 of the Framework advises that safeguarded 
land is intended to meet longer term development needs, and this 
distinguishes it further from the examples given in the Footnote – albeit that 
the list is clearly not intended to be exhaustive. 

 
204. In the context of the Gilden Way appeal it is therefore concluded that LP polic

NE5 can be given limited weight in the planning balance.  This has particular 
consequences for the timing of the potential release of the land. 

 
 The plan
  
205. One of the core planning principles in the Framework is that planning should 

be genuinely plan led, thereby empowering local people to shape their 
surroundings.  In addition, the importance of the plan led process is clearly 
reflected in the Framewor

102, 146, 147, 155, 156]. 
  
206. The appeal site has a long history of planning applications and consideration 

through

time, aside from the short lived designation of the whole site as Green Belt 
which was quashed in the High Court, the site has been identified partly as 
Green Belt and partly as an SRA - i.e. land reserved for development.   

 
207. Presumably for reasons related to the particular circumstances at the time and 

details of individual proposals [35], there is therefore a superficial disconnect 
between the 

(policy NE5) presumption against development until the release of the land 
was shown to be needed in an LP review.  However the concept of a five ye
housing land supply post-dates the LP, and most recently the Framework has
given further guidance on the circumstances when policies may be out of date.

 
208. The key LP policy (NE5) can only be given limited weight, for the reasons se

out above.  However it must be acknowledged that the development plan 
process over the years has set up a clear expectati

appellants’ argument [33] that the 

correct – as the policy also clearly established the mechanism for potential 
release.   

 
209. The proposal would represent around 20% of the residual land requirement for 

the RS period to 2021 [98].   The appellants argue that the scheme would 
contribute to housing need without prejudicing future decisions as to housin
distribution and growth, an



Report APP/N1540/A/11/2167480 and APP/N1540/A/12/2174502 
 

 

 
www.planningportal.gov.uk/planninginspectorate        Page 46 

d in 

hin 
dary which is not within the Green Belt.  However, although the 

merits of this particular proposal have been thoroughly examined in evidence 

 and 

11. Although there is an immediate need for additional housing, only part of the 

e 

t 

ause the existing plan 
is outdated. 

rent 
 to that taken in the LP in regard to the immediate release of the 

Newhall site [102].  While this expectation is not determinative in itself, it is a 

15. The appellants Sustainability Appraisal (2011) was not substantially challenged 
nsidered environmental, community and economic 

issues, in the context of LP policies and using the East of England checklist.  
 the majority of issues was ‘Excellent’ or ‘Good’, with none falling 

below ‘Neutral’.  Subject to the imposition of conditions in some instances, 

scale and location of new development, which should be properly addresse
the review of the LP.   

 
210. The appeal site is (despite verbal references by the Council to a vacant central 

site about which no evidence was forthcoming) the only strategic site wit
the urban boun

and at the Inquiry, any other long term sustainable locations for housing in 
Harlow could not be assessed.  However joint working with other authorities 
and a review of the Green Belt are to be undertaken, as set out in the RS
allowed for in the Framework, and as suggested by the Council’s growth 
strategy [32] – and the outcome of this work obviously cannot be known at 
present. 

 
2

appeal site could be developed before the anticipated date of LP adoption 
[117] and this reduces the weight to be given to the argument that the sit
should be released now. 

 
212. Reference was made to an appeal decision at Hatchfield Farm, Newmarket.  

However the circumstances of that case in relation to housing need and the 
availability of alternatives are significantly different to the current case [48, 
102].  

 
213. In conclusion, the appellants’ argument [35] that reliance on the plan led 

principle in the Framework is misplaced because the LP is out of date is no
persuasive.  Although the community has had a number of opportunities to 
express its views through the development plan and application/appeal 
process, the emphasis on the LP process in taking strategic decisions about the 
future of the area cannot be regarded as misplaced bec

 
214. Perhaps unusually, a clear expectation - based on adopted policy - has been 

established through the development plan process that any release of this 
strategic site for development would take place through a review of the LP.  
Release of the land now would frustrate that expectation and conflict with the 
policy in the LP (even allowing for its reduced weight).  This is a very diffe
approach

matter which needs to be weighed in the balance. 
 
  Sustainability and accessibility 
 
2

by any party.  This co

The scoring of

there is no reason to doubt the sustainability credentials of the proposal in 
relation to these matters. 
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tes and, in the case of the 
additional footpath/cycleway proposed by the Forebury appeal, would enhance 

mphasising the importance of 
good pedestrian/cycle links between the proposed development and Old 

neration rates [138]. 

 being 
 to suggest that the contract will 

not be forthcoming, and the Council did not offer any evidence to counter the 

ve, 

ce 
ars and profitable within three years.  All the 

scenarios therein indicate future viability and these were not challenged by any 

20. The fallback position is that, if a bus service contract cannot be entered into, 
  But this would be 

unlikely to deliver a bus service as the Highway Authority itself would not be 
t this 

 

d that the development would be sustainable and 
accessible in the terms discussed above, and this weighs in favour of the 

 

Background  

by the grant of outline planning permission would be 

216. The existing rights of way [7] across the site give good accessibility in all 
directions, and especially towards Old Harlow.  The proposed layout, as shown 
in the illustrative masterplan would retain these rou

them.  The site is within reasonable walking distance of a range of local 
facilities [73]. 

 
217. Existing bus services into the town centre are available at various locations, 

but the best services are from Old Harlow, thus e

Harlow.  However it is agreed by both parties that an additional bus route 
serving the site is necessary – and it was only on the basis of the provision of 
a long term viable bus service that the County Council accepted the appellants’ 
trip ge

 
218. The Unilateral Undertaking contains a commitment to enter a contract with a 

bus operator for a period of five years from the date of occupation of the 
development [77 – 79].  Although discussions with an operator are at a 
preliminary stage [78, 136] that is unsurprising given the relatively early stage 
which the development itself has reached.  Given the financial incentive
offered by the appellants [78] there is nothing

appellants’ confidence. 
 
219. It is important that the bus service, once established with a financial incenti

becomes viable and therefore continues to serve the development in the 
future.  The appellants’ viability assessment [79] concludes that the servi
will be self-funding within two ye

party, nor were any alternative scenarios put forward. 
 
2

the Highway Authority would be provided with £500,000.

able to provide a bus service [137].  However the Obligation provides tha
contribution could be used for other sustainable transport initiatives to serve
the development, which could be of some benefit in the absence of a bus 
service. 

 
221. Overall it is conclude

proposal.  Other aspects of the economic, social and environmental aspects of
sustainability are discussed elsewhere in this report. 

 
  Layout and design 
 

  
222. Although there was substantial evidence from both main parties and third 

parties in relation to the illustrative design and layout of the development, it 
must be remembered that the proposal is in outline [50].  The only element 
which would be decided 



Report APP/N1540/A/11/2167480 and APP/N1540/A/12/2174502 
 

 

 
www.planningportal.gov.uk/planninginspectorate        Page 48 

the quantum of development in accordance with the submitted parameter 

raisal of 
as 

 
ct of the site analysis – but it has criticised the way in 

which the proposal responds to its context [50]. 

4. The Council’s putative reasons for refusal naturally referred to the original 
ntil 

 

25. It is important to note that the response from the Essex Design Review Panel 
ed in 

s’ 
omments, which do not 

relate directly to the modified proposal (which the appellants maintain 

 

nd Churchgate Street. 

 the 

The relationship with Old Harlow and Churchgate Street 

28. Old Harlow and Churchgate Street, to the west and the south of the site 

 features of 
the area. 

nd the 
opment 

ritage 

re relates to the design of the appeal scheme rather than any impact on 
the conservation areas. 

plans.  The design principles and landscape framework in the revised DAS are 
also important, but all matters would be reserved. 

 
223. The DAS is an important document, which should demonstrate the app

the setting of a proposed development and explain how the local context h
influenced the design.  The Council has not criticised the comprehensive nature
of the DAS or any aspe

 
22

layout and DAS, as the slightly revised layout and DAS were not produced u
the appeal was lodged.  However the Council’s evidence dealt with the revised
DAS. 

 
2

also relates to the original scheme and DAS, and it needs to be consider
this light.  However much of the Council’s cross-examination of the appellant
design witness focussed on the Design Review Panel’s c

addresses many of the Panel’s comments).   
 
226. The importance of high quality design and layout is reflected in LP policy BE1, 

which states that all new buildings should relate to their setting so as to 
strengthen, enhance, protect or create local character.  The Harlow Design 
Guide (2011) gives further advice.  In addition LP Policy NE6 refers to the need
to provide ‘substantial green wedges’ between the development and Old 
Harlow a

 
227. With the outline nature of the proposal in mind, the specific criticisms of

proposed layout and design will now be considered. 
 
  
 
2

respectively, are settlements which substantially predate the new town and 
retain a village character, deriving from older buildings and distinctive street 
patterns.  Both are conservation areas, and there is a draft Conservation Area 
Appraisal for Old Harlow which identifies a number of characteristic

  
229. These two settlements are some distance away from the appeal site, a

illustrative layout proposes areas of open space between the built devel
and the conservation areas.  Whether these are adequate in scale will be 
considered below, but they would serve to separate the conservation areas 
and the new development. 

 
230. The effect on the conservation areas was not a putative reason for refusal.  

There is no reason to disagree with that position, especially as English He
has not objected to the proposal.  The relevance of the conservation areas 
therefo
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 although it was accepted 
that this formulation does not appear in any policy.  However this is a 

spire of St 
Mary’s church in Churchgate Street are somewhat distant when viewed from 

34. However the revised DAS sets out the considerations which influenced the 

rative masterplan [59].  The east – west 
axis and the linear park would align with St John’s church, as would the 

uth axis with St Mary’s.  The remaining section of the 
north - south axis would not diverge from the view to a significant extent and 

 

d to these views cannot be substantiated. 

ter [61 – 63, 
124].  Although this gentle slope is not one of the main ridges which strongly 

 of Harlow, it is of some local significance. 

.  However it should be noted that 
substantial parts of the Council’s evidence relating to topography were 

at 

38. The location of the edges of the development and the use of the shallow valley 

 
231. There was discussion at the Inquiry as to whether the proposal would ‘strongly

reference’ the key features of Old Harlow and Churchgate Street [56].  This
was the wording adopted by the Council’s witness,

somewhat semantic debate, as all parties accepted the importance of the 
design relating to its setting.  In large part the relationship would be a matter 
for the detailed stage. 

 
  Views of St Mary’s and St John’s churches  
  
232. The views of the spire of St John’s church in Old Harlow and the 

the appeal site, and they are not protected views.  However all parties agreed 
their importance. 

 
233. The Council stated that it was not clear how these views influenced the 

evolution of the scheme design.  The authority maintained that the views of 
both churches would be obstructed and not preserved. 

  
2

layout of the proposal, reflecting the existing features of the site (particularly 
footpaths and hedgerows) in the illust

majority of the north – so

in any event this could be the subject of a slight amendment at the detailed
stage.  

 
235. The appellants’ assessment of the visibility of these landmarks was not 

challenged and, to the extent that it is relevant at this outline stage, the 
Council’s objection relate

 
 Topography 
 
236. All parties agree that the topography of the site, with land rising towards the 

east and south-east, makes a significant contribution to its charac

influences the character
  
237. The Council’s criticism of the illustrative Masterplan was that the layout would 

not respect the contours of the site

accepted to have been copied from the report of the Essex Design Review 
Panel – which dealt with the original scheme.  The appellants also alleged th
the Panel had an incomplete understanding of the scheme.  

 
2

within the site as a linear park would relate well to the topography.  The 
rationale for the layout in terms of topography is thoroughly set out in the DAS 
[62]. 
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39. The Council’s written evidence suggested that topography should be taken into 
t 

 
e 

 visits to agreed locations in 
the wider area around the appeal site showed little evidence of contouring.  

s in the DAS, which 
concluded that the proposal would only be visible from a limited area, was not 

 by 

 is relevant at this outline stage, the objection related to 
topography cannot be substantiated. 

nd 
he 

44. This is largely a matter which could be addressed at the detailed stage, but in 

uld inevitably have 
the consequence of reducing the effect of the buildings behind.   

 
The illustrative layout  

on a 

6. The Council’s criticism of this approach to the layout was that its regularity 

proposed development would be set some distance away from the surrounding 

2
account to a far greater degree.  The approach taken at the Inquiry was tha
this meant consideration of the benefits of contouring, with the main road 
pattern responding directly to the contour lines.   

 
240. However the appellants analysed this approach in the DAS, and concluded that 

there were very few parts of Harlow where roads follow the contours and that,
where contoured development has been adopted, this had tended to produc
monotonous main frontages and steeply sloping side roads.  The evidence 
suggests that this is the case and, in any event, in

Certainly it is not a feature of Old Harlow or Churchgate Street. 
 
241. There was also criticism related to the visibility of the proposed development, 

largely as a result of the way in which the development would relate to 
topography.  However the assessment by the appellant

challenged and was substantiated by site visits.  The ridgeline identified in the 
original Gibberd masterplan for Harlow would not be broken, as asserted
some local residents, as this lies well to the south [63].  

 
242. To the extent that it

 
The Gilden Way frontage 

 
243. There was some criticism by the Council of the Gilden Way frontage of the 

development – both that the open space fronting the road was too narrow, a
the argument that the built form behind it was weak and fragmented.  T
Council’s argument on the latter point was that the detailing shown on the 
illustrative masterplan would not produce a strongly defined edge at the 
entrance to the town.   

  
2

any event the Council’s criticism is substantially weakened by the conflicting 
suggestion that the open space should be wider – as this wo

  
 
245. The illustrative masterplan shows a pattern of roads and buildings based 

slightly distorted orthogonal grid. 
   
24

would be in stark contrast to the informal and organic form of surrounding 
villages [123 – 125].  It was stated that this would lead to a monotonous and 
disorientating development. 

 
247. However, as discussed in relation to the effect on the conservation areas, the 

villages.  There is no way in reality that the onlooker would read the nature of 
the layout of the new development in the context of the villages.   
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re is no 
 not 

townscape 
d 

e country.  Variety could be achieved within the individual 
quadrants.  In any event, what may appear monotonous to one onlooker could 

s 

ber of 

of any specific developments which use this approach. 

 
illustrative masterplan is to respect that structure, which has the significant 

as 

to 
yout were adequately investigated, especially after the 

comments of the Design Review Panel.  It was also pointed out that the 

not relevant, provided he was professionally able to support it – which he did. 

erplan 

surrounding countryside.   

 
 bearing in mind 

the reduced weight which can be accorded to this policy (as above), the 
s separating neighbourhoods, and smaller 

open areas separating sub-neighbourhoods, is important in townscape terms. 

 
wedges 

 
248. The argument that the grid base would lead to a monotonous development 

makes unproven assumptions about the detailing of the scheme.  The
reason to suppose that a high quality of detailed layout and design would
be forthcoming, and this could lead to an interesting and attractive 
based on an orthogonal grid.  The use of such a grid layout is well-establishe
in urban design terms [64] and is at the heart of some of the most cherished 
townscapes in th

appear to have a pleasing regularity to the next. 
 
249. The persuasive evidence from the appellant, largely resting on the DAS, wa

that there are many areas of Harlow where the roads do not respond directly 
to contours, but where an orthogonal layout has been employed.  A num
these were seen on the site visit, and no criticism was made by the authority 

 
250. The DAS clearly explains how the topography, hedgerows, footpaths, and field 

patterns give the site a clear structure at present.  The approach of the

benefit of ensuring the retention of the views towards local landmarks – 
already discussed. 

 
251. The Council criticised the scheme on the basis that no potential alternatives 

the cruciform la

appellants’ design witness had ‘inherited’ the layout.  Whilst there is little 
obvious consideration of alternative layouts in either the original or revised 
DAS, the existing structure of the site and the desirability of respecting 
existing views point so strongly to a grid layout that this omission is not a 
significant criticism.  The fact that the appellants’ witness had ‘inherited’ the 
scheme (although he stated that he had been previously well aware of it) is 

 
252. To the extent that it is relevant at this outline stage, the objection related to 

the layout of the development has not been substantiated. 
 

Green Wedges/Fingers 
  
253. The layout of Harlow derives from Sir Frederick Gibberd’s original mast

for Harlow new town, and features a compact central area with outlying 
neighbourhoods.  Between these are a number of ‘green wedges’, generally in 
valleys, which link to the 

  
254. LP Policy NE6 refers to the need to provide ‘substantial green wedges’ between

the development and Old Harlow and Churchgate Street.  Even

provision of substantial open area

 
255. However the LP does not define ‘green wedges’ and reference must therefore

be had to the more recent Harlow Design Guide, which defines green 
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al 

 
wedges’ as these would provide sufficient separation between sub-

hough this acceptance was not reflected in the closing 
submissions for the Council which reverted to the criticism of the lack of green 

e 

uld 
 to take.  Such an approach would represent an 

unacceptable waste of land resources and would not be supported by policy. 

e 

ury Brook would be of 
substantial width for most of its length, but would narrow to around 30 metres 

r the proposed green finger on the west side of the site would form a 
significant break between the proposed development and historic Harlowbury 

sidential areas.  The narrower section would be 
comparatively limited in length and would still provide a break between the 

 

0. The Council also considers that the proposed green finger running along the 
t 

seful 
er in 

eve 
son made by the 

appellants with the green wedge at Newhall is noted, but the importance of the 

bearing in mind the illustrative nature of the masterplan, this 
is something which could be resolved at the detailed stage.  

y, which 
would respect locally distinctive patterns of development and landscape.  It 
would retain important local views, whilst retaining a high degree of 

(policy DG20) and green fingers (policy DG21).   Green fingers are landscape
corridors between the larger strategic spaces (green wedges) and more form
local spaces.  The Council accepted in cross-examination that it was 
appropriate for the scheme to provide ‘green fingers’ rather than ‘green

neighbourhoods. (Alt

wedges [126]). 
 
256. The appellants demonstrated that, if green wedges on the scale suggested in 

the reasoned justification to policy DG20 were provided, this would limit th
capacity of the site to around 250 dwellings.  It would also isolate the new 
development from its neighbours [70].  The Council accepted that this wo
be an ‘extreme’ position

 
257. Accordingly the approach of the illustrative masterplan which is to provide 

green fingers along Gilden Way and Harlowbury Brook is acceptable.  The issu
remaining between the main parties is the width of the green fingers. 

 
258. The north-south green finger adjacent to Harlowb

in width adjacent to a development known as The Oxleys, where it links to a 
wider area adjacent to Gilden Way.  The Council consider this should be 50 
metres wide.  

 
259. Howeve

together with existing re

existing and proposed housing.  In any event, in the context of an illustrative 
masterplan, this is a matter which could be reconsidered at the detailed stage.

 
26

development edge at Gilden Way would be too narrow.  Bearing in mind tha
this area of the proposed development would accommodate the highest 
density on the site, it is important that the open area reads as a purpo
and attractive element of the townscape, rather than as an area left ov
front of the buildings.  The illustrative width is, in part, not sufficient to achi
that objective in a satisfactory manner.  The compari

Gilden Way entrance to the town should not be underestimated, and this sets 
the developments apart. 

 
261. However, again 

 
  Conclusion on layout and design 
  
262. The proposal has the potential to create a place with its own identit
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. 

The highway network 

 
 
 the 

elated to the impact on the 
highway network [73]. 

 perform at least as well if the 
development goes ahead as they do at present. 

evidence to set against the appellants’ thorough assessment.  On that basis, 

Parking provision 

of 

ply with the County Council’s “Parking 
Standards – Design and Good Practice 2009” (also adopted by Harlow 

 
ite, 

presents around a 14% shortfall 
in parking in comparison with the adopted standards [132, 134].   

permeability.  There is no reason to suggest that the details of the proposal 
would not be of a high standard, or that they could not address the detailed 
issues discussed above.  On that basis the illustrative proposal complies with 
the relevant LP policies, the Framework, and the Harlow Design Guide

  
 Highways issues  
 
 
 
263. A number of third parties raised concerns about the impact of the proposal on

the road network [141,142, 146, 147, 150].  However, in the light of the
Transport Assessment and the survey work undertaken by the appellants,
Highway Authority has not raised objection r

  
264. The appellants’ Transport Assessment considered the impact of the proposal 

and considered mitigation measures [73].  In recognition of the fact that the 
development would increase traffic particularly during peak hours, geometric 
improvements are proposed to a series of junctions.  The persuasive evidence 
is that, on that basis, the junctions would

 
265. Although the concerns of residents are appreciated, and certainly heavy traffic 

flows were observed in the area during the rush hour, there is no substantial 

the proposal would not significantly harm highway safety or the free flow of 
traffic. 

 
 
 
266. The application is in outline, but the issue of the correct approach to parking 

provision would affect the density which could be achieved.  It is therefore 
relevance at this stage. 

  
267. The Council and local residents explained the parking problems which have 

occurred at various other developments in Harlow.  The key issue is whether 
the level of parking should com

Council), or whether the level of parking resulting from the appellants’ Car 
Parking Strategy [75] is an acceptable alternative.   

 
268. The appellants maintain that their Car Parking Strategy is an appropriate 

alternative methodology.  It would, they state, respect the principles of good 
urban design and make efficient use of the land without resulting in under-
provision [75]. 

 
269. It is agreed that compliance with the Council’s adopted standards would lead

to a reduction of around 10% of the number of units achievable on the s
and that the proposal as it currently stands re
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70.  standards would have been well known to the appellants from 
the early days of designing the scheme but, in December 2011, they produced 

t this 

authority may be considering setting local parking standards.  Although this is 

 the 
mited in extent is noted [75].  The standards 

represent the considered position of the Highway Authority and Harlow 

r 
red 

ence to that effect, and it 
seems unlikely that officers of two authorities would have been ignorant of or 

ision in Leeds referenced by the appellant [75], 
but the application of the methodology to this case is less than persuasive.   

 

particular phase would choose, and that this precludes an 
assessment of any likely differences between the adopted standards and the 

 

76. These matters could be overcome by the imposition of a condition, accepted by 
llback position, limiting the quantum of development to 

1,100 units.  Such a condition would obviously affect the quantum of both 

ever 
 affected 

by the condition.  Despite the reduction in the number of houses which could 

 

 

2 The Council’s

a report setting out an alternative approach.  The appellants maintain tha
approach conforms to the five criteria set out in paragraph 39 of the 
Framework.  However these criteria deal with a situation where a local 

of some weight, that is not the position here. 
 
271. The Council’s standards were adopted after public consultation – although

appellants’ point that this was li

Council, and should not be set aside on a piecemeal basis unless there is 
convincing evidence of the need to do so.   

 
272. The appellants’ Car Parking Strategy and written evidence did not criticise the 

analysis that led the Councils to adopt their local parking standards.  Howeve
at the Inquiry it was suggested that officers were unaware of and had igno
the concept of demand led parking.  There is no evid

overlooked such a well known approach. 
 
273. The demand led approach has a pedigree based on well known documents.  It 

was accepted in an appeal dec

 
274. In particular it is noted that the appellants’ report is based on 2001 census

data [134].  These data are of considerable vintage and are an unreliable 
source of information to set aside more recently adopted standards.   

 
275. In addition, the Council criticised the report for other reasons [134].  It was 

stated that the report does not allow for an assessment of which scenario the 
developers of a 

demand led basis.  Furthermore it does not provide any comparison of the 
anticipated level of car parking in relation to the previous standards, which 
have allegedly failed to provide adequate parking in the locality [134].  These
criticisms have some weight. 

 
2

the appellants’ as a fa

market and affordable housing which could be delivered, and this needs to be 
weighed against the desirability of complying with parking standards.  How
there is no suggestion that the viability of the development would be

be delivered, the limitation is recommended if planning permission is granted, 
as without that the proposal would breach adopted standards and would be
likely to lead to an insufficient level of car parking – to the detriment of 
highway safety and the amenity of the area. 
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e 
g 

exacerbate the traffic situation in Old Harlow, and that this needs to be 

t 

 
ssions, the contribution was increased to 

£150,000, secured by an Obligation, which the appellants’ consider would 

tion would 

here an 
ce 

 location, nor is there any evidence that this would significantly 
add to costs.    

e 
 

d 

Green Belt issues  

rea of 
orts 

se.    Previous 
national policy was that changes of use would be inappropriate development 

id not conflict with the purposes of the 
Green Belt.   

 Rat running 
 
277. The appellants’ uncontested surveys demonstrate that, as a result of th

development, there would be an increase of 30-40% in the level of rat runnin
through Old Harlow.  This equates to around one vehicle per minute [80]. 

  
278. Both main parties therefore accept that the development, if allowed, would 

mitigated.  The dispute relates to the amount of the contribution and the 
consequences of any shortfall. 

 
279. The appellants initially offered a contribution of £70,000, which was aimed a

covering a proportion of the estimated cost of introducing rat running 
measures [81].   This was regarded as a more appropriate approach than an 
undertaking on the part of a developer to carry out the works.  This approach
was not contested.  Following discu

allow full delivery of the rat running schemes [82].  
 
280. The Council’s concern is that there is no guarantee that the contribu

fund the entire mitigation scheme – for which the detailed design and costing 
has not been undertaken.  There is no guarantee of additional funding from 
the Highway Authority [139]. 

 
281. However the Council did not produce any alternative cost estimate for these 

comparatively limited schemes, and the contribution in the Obligation is a 
reasonable amount for the implementation of the mitigation measures.  The 
Council noted that the schemes would lie within a conservation area w
Article IV direction is in force [139].  However traffic calming is commonpla
in conservation areas, and there is no reason why the scheme should not go 
ahead in such a

 
282. In any event, even should the contribution not amount to the total cost of th

mitigation scheme, this would not be a reason for dismissing the appeal, as
the rat running contribution would also improve the existing situation in Ol
Harlow.  It would therefore not be reasonable to expect the developers to fund 
100% of the costs.  

 
  
  
283. None of the housing or other built development would be located in the a

the site which falls within the Green Belt.  However there would be sp
pitches in the western part of this area, and allotments in the east. 

   
284. Dealing first with the proposed change of use of the agricultural land to sports 

pitches, there is no doubt that this is a material change of u

unless they maintained openness and d
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 construction of new 
buildings) which are not inappropriate in the Green Belt provided they 

ot conflict with the purposes of including land in 
the designated area.  The specific types of development are listed in five bullet 

 

t 

o go behind the policies and infer a meaning as 
suggested by the appellants [28]. 

pitches would be located on a sloping field and the 
levelling of part of the area by 2 metres (and at parts by 3 metres) would 

0].   Given the scale of the 
development in relation to the existing natural slope of the land, this would not 

te 

require 
 in any event, be the subject of control by way 

 

will be 
lusion, in order to assess whether the development can be 

285. However that position has changed in the Framework, which sets out 
(Paragraph 90) forms of development (aside from the

preserve openness and do n

points – and these do not include material changes of use.  Therefore a 
material change of use of land is inappropriate development in the Green Belt.

 
286. The appellant [28] drew attention to the fact that appropriate facilities for 

outdoor sport and recreation are deemed to be not inappropriate developmen
in terms of the Framework.  In addition it was stated that Green Belt policy 
has largely been unchanged by the Framework and that a change of policy 
such as this, if it were intended, would have been made more explicit.  
However the Framework is adopted national policy, and should be read as it is 
written – it would be wrong t

 
287. The proposed sports 

clearly be an engineering operation [13

preserve the openness of the Green Belt, and would therefore be inappropria
development.   

 
288. Turning to the allotments, both main parties agreed that there is no material 

change of use from agricultural land to allotments, and therefore the question 
of inappropriate development is not relevant.  It is reasonable to expect that 
there would be a range of sheds, fences and various other structures 
ssociated with allotment use [131] – but equally these would not a

planning permission and could,
of a condition. 

 
289. Finally, there is a concern on the part of the Council that the allotments and 

sports pitches would be close to the residential development and that these 
elements would be read together [131].  This could result in an ill-defined 
boundary to the Green Belt, contrary to paragraph 85 of the Framework.  
However, bearing in mind that this is an outline proposal, much could be done
by a clear delineation of the edge of the built development, possibly using 
extensive planting, and this could overcome that issue. 

 
290. In summary, the change of use of agricultural land to sports pitches and the 

engineering works necessary to bring this about would be inappropriate 
development in the Green Belt, as would the associated engineering 
operations.  This would be harmful by definition and should not be approved 
except in very special circumstances.  The considerations in this report 
assessed in the conc
approved on the basis of such very special circumstances.  

 
  The effect on Heritage Assets  
  
291. There are a number of Designated Heritage Assets (DHAs) which might be 

directly or indirectly affected by the Gilden Way proposal: the site of the 
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 at Harlowbury, and the Gibberd Garden. 
  

 

 
ial 

 this DHA, and no objection 
(to any aspect of the proposal) has been raised by English Heritage or by 

As.  These are 
considered below. 

al [50], although reference was 
n 

 of the proposed housing development would be possible.  
rty concern [143, 147, 151, 157], though it 
er Council or by English Heritage.  

ting intervening development would significantly limit 
n the historic buildings and the Conservation Area.  In 
 area of The Forebury to the south would remain.  As before, 

n mind the outline nature of the proposal, this edge of the 
ent would have to be given careful consideration at the detailed 

 
ti-social 

behaviour which was seen on site.  However it could equally be argued that 
additional footfall along the path would increase surveillance of the area, and it 

Roman Villa, the conservation areas, the Listed Buildings and Scheduled 
Monuments

  
The site of the Roman villa 

   
292. The only DHA within the Gilden Way boundary is the site of the Roman Villa, in

the northern part of the site, which is within the Green Belt.  This is currently 
agricultural land, which is the subject of ploughing, and this has potential 
harmful consequences for archaeology.  However the proposal is that this land
would neither be developed or ploughed, therefore the impact on the spec
interest of the site would be a positive one.  No convincing evidence was put 
forward by any party related to potential harm to

either Council [87, 153, 154].  A scheme of archaeological investigation could 
be required by a condition.  

 
293. There are also potential indirect effects on a number of DH

 
  The setting of the conservation areas 

  
294. The setting of conservation areas was not raised as an issue by the Council 

and it did not form part of a reason for refus
made to it by third parties [141, 142].  The setting of a conservation area ca
clearly be an important factor in considering development proposals but, the 
distance between the proposed built development and the conservation areas, 
together with some intervening development, supports the Council’s position 
that the setting of the conservation areas would not be affected.   
 

 Harlowbury Manor and Chapel 
 
295. From the lawn and gardens of the Manor, and from the areas around the 

Chapel, glimpses
This was the subject of third pa
was not a matter raised by eith

  
296. It is appreciated that the setting of the Manor and Chapel is quite rural [143] 

but although part of the housing development would be at comparatively 
close-quarters, the exis
the visual effect o
ddition, the opena

bearing i
developm
stage, in order to preserve the setting of the historic buildings and the 
Conservation Area. 

 
297. The Gilden Way development (even aside from the separate Forebury 

proposal) would generate additional use of the existing footway across The 
Forebury.  The concerns regarding the potential increase in vandalism to the
Chapel can well be appreciated, especially given the evidence of an
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s of adjacent spaces with the plants and 
walls enclosing them also forming part of the next space.  The spaces, which 

ss formal as one moves away from the central area, are of various 
sizes and designs, but all have an intimate and enclosed feel.  There are 

 

e 
e Garden [87, 147, 149].  

Certainly, if this occurred, there could be a reduction in the special quality of 

ite) 
ents 

se of housing further up the slope – but the only location from 
where this view could be achieved to any extent would be from the car park 

 rural lane giving access to the Garden.  Marsh Lane would therefore 
effectively run within the housing development, and this would significantly 

 

 

ssets 

and 

 
 

has not been demonstrated that alternative security measures have been fully
explored.  

 
  The Gibberd Garden 
  
298. The Gibberd Garden, which was created by Sir Fredrick Gibberd from the late 

1950’s onwards, is laid out in a serie

become le

glimpses of open countryside beyond, and a few of these would be affected to
a limited degree by the proposed development. 

   
299. The objection raised by those responsible for the Garden and others is that th

development would harm the rural setting of th

the Garden, despite its generally inward facing emphasis. 
 
300. However the views of the appeal scheme (from viewpoints agreed on s

would be limited.  In particular there would be a partial view of the allotm
and a glimp

rather than from within the garden itself.    
 
301. Concern was also expressed at the Inquiry that the illustrative landscaping 

scheme shows additional planting on the east side of Marsh Lane, which is the 
existing

and harmfully change it from a country lane to an estate road.  This would lead
to a consequent reduction in the feeling of isolation experienced by the 
Gibberd Garden.  However this was accepted by the appellants at the Inquiry
as a mistake on the illustrative masterplan, and it could be rectified at the 
detailed stage.  

 
  Conclusion on Heritage A
  
302. For the reasons set out above, and bearing in mind the fact that the proposal 

is in outline, the effect on DHAs would be neutral (or, in the cases of the 
Roman Villa) positive.  

 
 Other matters  

 
Ecology 

 
303. Some written representations have raised the impact on the ecology 

biodiversity of the site.  The Environmental Statement set out the ecological 
survey work which has been undertaken on the site, along with a desktop
study of the wider area [163].  This assesses the baseline position, the impact
of the development and potential mitigation measures both in terms of the 
construction phase and the effect of the completed development. 
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ld retain 
atural habitats, whilst retaining connectivity 

through the site and along the perimeter, and that this would help biodiversity.  

f a 
sity and ecology strategy. 

orth-

 is 

bury Brook and the surrounding area [163].  The proposal includes 
mitigation measures in the form of detention basins and swales, with the 

 

he 

t of 
lopment would not be liable to flooding or 

increase flood risk elsewhere. 

g 
osal 

the route more 
attractive in inclement weather, in order to improve linkages from the 

w, and to 
improve access to sustainable transport modes.  

t 

aid, it is a separate application and appeal, and it is not 
correct to approach the proposal, as the Council did in opening, by stating that 

ury 

304. Based on this uncontested evidence, it is clear that the proposal wou
and/or enhance most of the semi-n

Some new wetland habitats would be formed by the Sustainable Drainage 
Systems which are proposed.  Natural England has not objected to the 
proposal, and one of the suggested conditions would require the approval o
biodiver

 
  Flooding  
  
305. The site itself is in Flood Zone 1 (aside from the extreme western and n

eastern boundaries), with a consequently low risk of flooding, and the 
appellants’ hydraulic modelling demonstrates that the main part of the site
suitable for development.  The Sequential Test is therefore satisfied, and the 
Exception Test does not need to be applied.  

 
306. The land drains into Harlowbury Brook, which carries water into the River 

Stort.  Residents and Councillors [141, 142, 146, 148] have raised concerns 
about the implications of the development in relation to flood risk.  In 
particular residents’ experience of the effect of other developments was 
described. 

  
307. The Environmental Statement defined the existing situation in relation to 

Harlow

overall aim of ensuring that the development would not worsen existing flood
risk.   

 
308. Importantly, there is no objection from the Environment Agency, provided t

design follows the Flood Risk Assessment.  This could be the subject of a 
condition.  Set against residents’ concerns, there is a substantial amoun
persuasive evidence that the deve

 
 The Forebury appeal 
 
309. The Forebury appeal relates to a proposed footpath/cycleway running across 

the southern side of The Forebury, from Old Road in the west to the existin
bridge across Harlowbury Brook in the east [23].  The purpose of the prop
is to reinforce existing footpath connections and make 

proposed Gilden Way development to the facilities in Old Harlo

  
310. In practice, the proposal is entirely dependant on and related to the 

implementation of the Gilden Way development.  There is no suggestion tha
the footpath/cycleway would go ahead in the absence of the Gilden Way 
development.  That s

if the Gilden Way scheme falls, there is “no justification” for the Foreb
proposal.  The Forebury scheme should be determined, as should any other 
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1. rted medieval village, and it is clearly 
important that this DHA should at least be preserved.   Residents have 

 
ve 

n, 

om the group of buildings, and the fact 
that existing footpaths run closer to the group than would the proposal.  The 

lighting studs, would be visible 
from the group of buildings.  However the effect on the Conservation Area and 

s 

 

by greater 
use of the Forebury route.  However, as discussed above in relation to the 

 
he 

e proposal would be neutral in terms of the 
setting and fabric of any DHA, and there is no reason on any grounds to 

uncil dealing with highway matters, 
and an Obligation in favour of Harlow Council dealing with a range of planning 

ed by LP policy IMP1.  This 
establishes the development plan context for an appropriate level of facilities, 

proposal, in accordance with the development plan unless material 
considerations indicate otherwise. 

 
31 The route runs across the site of a dese

expressed concern about potential damage to the archaeology [143, 151, 
154].   

 
312. However there would be minimal excavation of topsoil, with the removal of no

more than 350 mm, and a geotextile-reinforced stone layer with gravel abo
would be used.  There is nothing to suggest any adverse effect on the 
Scheduled Ancient Monument.  Subject to a condition relating to levels, there 
is no objection from English Heritage or from either Council.  In additio
although Scheduled Monument consent has yet to be sought, English Heritage 
has agreed the specification for the path/cycleway. 

 
313. The proposal would not have a direct impact on Harlowbury Manor or Chapel, 

due to the distance of the proposal fr

wooden post and rail fence, with ground level 

the setting of the historic buildings would essentially be neutral as such fence
are not uncommon and the area around Old Road is well lit [143, 151, 154, 
157]. 

 
314. The owners of the Manor and Chapel (and others) have expressed particular

concern regarding vandalism at the Chapel – as was evident on site – and the 
potential increase in anti-social behaviour which could be caused 

Gilden Way appeal, there is a counter argument that greater use of the area 
would be self-policing and that there is no evidence that other security 
measures have been exhausted.  

 
315. No reference was made to the Forebury appeal by the Council in closing 

submissions or in evidence.  The Council’s statement of case simply asserted 
that the Forebury appeal needed to be linked to the main Gilden Way appeal. 
None of the appellants’ evidence was challenged by the Council.   Overall, t
persuasive evidence is that th

conclude that planning permission should be refused. 
 
  Planning obligations (related to the Gilden Way appeal) 
 
316. There are three completed Obligations related to the Gilden Way proposal.  An 

agreement with Essex County Council dealing with education matters, an 
Obligation in favour of Essex County Co

matters [88 – 90].   
  
317. The backdrop to the Obligations is provid
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where the need is established.  The Obligations will now be considered in turn, 

ibution 

ents, whilst not 
formally adopted as a Supplementary Planning Document (SPD), were the 

e 

 

ity 

Obligation in favour of Essex County Council  

hich, although not formally adopted as SPD, were the subject of 
consultation and carries some weight.  A number of the elements of the 

 278 
d 

 to 

 

y necessary and directly related to a 
development of this scale, and the terms of the Obligation are reasonably 

ed 
isting 

problem.  As discussed above, the Council is concerned that the contribution 
ailable evidence is 

that the contribution would be satisfactory and, in any event, the works would 

2. Overall, the Obligation meets the requirements of the Community 
ork, 

in the light of the notes submitted by the parties [89, 140].   
 
  Agreement with Essex County Council 
  
318. The agreement with Essex County Council deals with an education site and 

contributions.  These are based on the County Council’s Education Contr
Guidelines Supplement.  This is a companion document to the Developers 
Guide to Infrastructure Contributions (2010) and both docum

subject of consultation before being ratified by the authority.  Given the 
obvious demands which the construction of up to 1,200 dwellings would plac
on the education services in Harlow, the education provision is clearly 
necessary and directly related to the development.   Using the detail set out in
the Guidelines, it is fairly and reasonably related in scale and kind to the 
development.  It therefore meets the requirements of the Commun
Infrastructure Levy Regulations 2010 and the policy set out in the Framework 
and should be accorded due weight. 

   
  
  
319. This Obligation deals with highway matters.  The policy foundation for these 

elements is largely in the County Council’s Development Management policies 
(2011) w

Obligation are uncontentious, such as the need to enter into a Section
agreement to carry out highway works necessitated by the development, an
the provision of cycle hoops to encourage sustainable transport. 

  
320. The Obligation also deals with the provision of a bus service, which is clearly 

necessary in sustainability terms.  As discussed above, the Council has 
reservations about this element, but it is considered that the progress made
date with a bus operator and the appellants’ evidence related to viability 
indicates the likelihood of a continuing service.  The fallback contribution could
be used for other sustainable transport initiatives.  The bus service, or other 
sustainable transport measures, is clearl

related to the development. 
 
321. The Obligation also deals with the rat running contribution, clearly necessitat

by the evidence related to the impact of the development on the ex

would not fund the full extent of the works – however the av

be of wider benefit and it would be unreasonable to require a greater level of 
contribution from this development.    

 
32

Infrastructure Levy Regulations 2010 and the policy set out in the Framew
and should be accorded due weight. 

 
  Obligation in favour of Harlow District Council 
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 to 

iability assessment (based on LP policy H5); and a health 
care contribution (based on the general provisions of LP policies CP1, CP2 and 

 
(based on LP policy L2); retail units and the community 

site.  The latter two elements (based on LP policies RTCS1 and CP1/CP2) have 

and this 

e above matters are based on LP policy and guidance, and are clearly 
necessary for the development to be acceptable in planning terms and are 

e 

 is based on policy or guidance.  The source of the requirement 
appears to be a letter from Sport England in April 2011.  There remain 

uld be 

, there 

ed 

pment, a range of conditions 
were discussed (and largely agreed) at the Inquiry (Annex A below).  Those 

 the outline nature of the proposal, there are a number of agreed 
conditions (1, 2, 3 and 5) which require the submission of further details and 

  
323. This Obligation includes a range of broadly uncontentious matters related

the need to make the development acceptable in planning terms in accordance 
with adopted policy.  These include a phasing plan; the provision of affordable 
housing subject to a v

CP5 and the detailed assessment of N.H.S. North Essex).  There is also 
provision for public art and a library contribution (based on the Essex County 
Council Developers Guide to Infrastructure Contributions).   

  
324. In addition, given the scale of the scheme, there is a clear need to ensure the 

provision of a mixed development, and take reasonable steps to ensure the 
delivery of certain elements of the proposal.  The Obligation deals with open
space and allotments 

caveats related to an assessment of retail demand and marketing 
(respectively).  It would be unreasonable to require the provision of these 
facilities in the absence of a demonstrable need or potential occupiers, 
approach is reasonable.   

 
325. All th

directly related to the scale of the development.  They should be accorded du
weight. 

 
326. However no evidence was provided to suggest that the indoor sports 

contribution

differences between the parties related to the capacity of existing facilities, 
average household size, and the level of sports participation.  If agreement 
cannot be reached, the provision in the Obligation is that the matter wo
determined by an expert.  Although the provision of indoor sports facilities 
would be a welcome addition to the overall mixed nature of the scheme
is nothing to demonstrate that this provision would be necessary to make the 
development acceptable in planning terms, or that it would be directly relat
in scale and kind to the development.   

 
327. This element of the Obligation would not meet the requirements of the 

Community Infrastructure Levy Regulations 2010 and the policy set out in the 
Framework and, although it would come into force if planning permission is 
granted, it should be accorded no weight in the planning balance.  

 
 Planning conditions related to the Gilden Way appeal 
  
328. If planning permission is granted for this develo

which were not agreed in whole or in part are identified below. 
  
329. Given

phasing to the Council, in the interests of the appearance and proper 
functioning of the development.  In addition, details of refuse storage, 
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e detail of the estate roads and footpaths, sports pitches 
(including lighting) and the allotments should be submitted (Conditions 20, 35 

 
tters 

en the importance of the layout 
of the whole development and the need to avoid a piecemeal approach, the 

 

31. The details of the scheme should be submitted in accordance with the DAS, as 
the 

n principles and 
landscape details.  This is reflected in the recommended condition (Condition 

 
to the approach towards parking are accepted, this should 

be limited to 1,100 dwellings – as set out in condition 11 at Annex A.  If the 

to be 
 hedgerows and 

measures to protect them (Condition 7); site levels (Condition 8); and 
ary to control the 

quality of the final development.  In the interests of avoiding flooding, 

d 31 - 33).  For biodiversity reasons an 
ecology strategy needs to be submitted for approval (Condition 10).  For 

) 

with potential hazard (Conditions 27 – 31).  That 
nt fronting towards Gilden Way could be the subject of 

34. To ensure the development is undertaken in a satisfactory manner, a 

 
335. 

and permission and conditions run with the land, the unnecessary reference to 

materials and cycle parking should be submitted for approval (Conditions 13, 
14 and 17).  Th

and 36).  For the avoidance of doubt, a condition should specify the approved 
plans (Condition 39). 

 
330. Condition 4, related to Design Codes, is not agreed.  The Council wish to see a

Design Code for the entire site prior to the submission of any reserved ma
application, so as to ensure a consistency of the design approach across the 
whole development.  The condition as discussed would only require a Design 
Code for each phase of the development.  Giv

Council’s stance is supported, and the recommended condition reflects that
position.  

 
3

that is the background to any grant of planning permission.  Although 
agreed condition refers to a specific sub section of the DAS, it is more 
appropriate to widen this to the sections dealing with desig

38). 
 
332. The appeal scheme is for up to 1,200 dwellings [22].  However, if the above

conclusions related 

parking conclusions are not accepted, this condition should revert to 1,200 
dwellings. 

 
333. In addition to the outline matters above, a range of other details need 

submitted for approval.  These include a survey of trees and

landscaping works (Conditions 23 – 25).  These are necess

schemes for foul and surface water drainage and dealing with discharge onto 
the highway need to be submitted to the Council.  Penetrative foundations 
should be prevented unless it has been demonstrated that there is no risk to 
groundwater.  (Conditions 9, 19, an

sustainability reasons, at least Code Level 3 should be required (Condition 12
and a Travel Plan should be submitted for approval (Condition 15).  Although 
there is limited evidence of contamination, it is necessary and prudent to 
impose conditions dealing 
part of the developme
unacceptable noise, and a condition is necessary to require a scheme for 
protecting those properties (Condition 34). 

  
3

Construction Method Statement should be submitted for approval (Condition 
16). 

A programme of archaeological work needs to be secured (Condition 6).  As 
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s 

 
336. 

taken (Condition 18).  The 
appellants did not object to this condition, but stated that it should tie in with 

7. tribution for mitigation 
works related to rat running.  The need for this has been set out above, but a 

9. The parties accepted that there may be a need to widen the Gilden Way 

  Any floodlighting to the sports pitches would be addressed by 
Condition 35, and a requirement for a scheme of lighting covering the 

 
 

elow were as discussed and agreed 
by the main parties at the Inquiry. 

ions 
 

 

 
arlow, there is no reason to prohibit implementation in advance 

of the Gilden Way development. 
  

the applicant/agent/successors in title, which was originally put forward, ha
been omitted. 

The Obligation in favour of Essex County Council requires the developer to 
undertake certain highway works.  A condition discussed at the Inquiry 
similarly requires highway works to be under

the Obligation.  In fact the condition goes further, in particular requiring 
pedestrian connections to The Oxleys development and the railway station, 
both of which are necessary to ensure the best possible level of accessibility.  
The condition should therefore be imposed.  

 
33 The same Obligation requires the payment of a con

condition is necessary to require approval of the scheme (Condition 22). 
 
338. In the interests of ensuring a genuinely mixed use development, it is 

necessary to impose a Condition (38) to ensure that the live-work units are 
occupied for mixed use, and not solely for residential use. 

  
33

carriageway in the future.  Agreed Condition 21 seeks to reserve that area of 
land, and it is additionally considered that the condition should restrict any 
built development. 

 
340. One condition which was put forward by the Council is not recommended due 

to its lack of precision.  This would require the submission of a scheme of 
floodlighting.

remainder of the development is not precise or necessary.  
 
 Planning conditions related to The Forebury appeal 
 
341. If planning permission is granted for this development, a number of conditions

were discussed at the Inquiry.  With one exception, the conditions relating to
the Forebury appeal as set out in Annex B b

  
342. In recognition of the importance of the site in heritage terms, details of the 

levels, landscaping and fencing should be submitted to the Council (Condit
3 and 4).  For the avoidance of doubt, a condition should specify the approved
plans (Condition 2).  

 
343. A condition was agreed which stated that the footpath/cycleway should be 

carried out in conjunction with the wider Gilden Way development, and not 
prior to the commencement of that development.  This raises two issues:

 
• Given that the Forebury proposal is essentially neutral in relation to its 

effects on heritage assets, and would improve the access to the area
east of H
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 wider Gilden Way development.  
However it does not specify at what stage this should be.  In recognition 

lly agreed, all parties did agree 
on the importance of enhanced accessibility as early possible.  On that basis, it 

atters 

ionship with the development plan, sustainability, design, implications 
for Green Belt policy, housing land supply, and Obligations and conditions.  

he 
ut. 

lan.  In this case the role of the RS is 
largely related to the question of the need for housing, but the LP has a central 

clear that all parties have understood, over a period of years, that any 

een a 

nd 

 – albeit that only some of the proposed housing would be likely 
to be provided before the estimated date of adoption of the emerging LP.  

 
and 

 

• The agreed condition requires that the footpath/cycleway should be 
carried out “..in conjunction..” with the

of the importance of enhanced accessibility, it is considered that this 
development should be completed before the occupation of the first 
dwelling (Condition 3 set out below). 

 
344. This final point was discussed at the Inquiry, and although the timing of the 

provision of the footpath/cycleway was not fina

is recommended that the trigger should be the occupation of the first dwelling. 
  
  Balance and conclusion (Gilden Way appeal) 
 
345. Following the recovery of these appeals, the Secretary of State set out m

about which he particularly wished to be informed.  In summary, these were 
the relat

These matters have all been dealt with in this report, but the publication of t
Framework has altered some of the details of the matters as originally set o

  
346. The starting point is the development p

role in the issues raised by the appeal. 
 
347. The LP was adopted under the 1990 Act, and therefore due weight should be 

given to relevant LP policies according to their degree of consistency with the 
Framework. 

 
348. The key LP policy is that the site is identified as an SRA, which is safeguarded 

land.  Although the nature of the development is not specified in the LP, it is 

development would be housing led.  This designation lends weight to the 
appeal proposal, but it is also important to note that the LP provides that the 
release of the land would be by way of a review of the LP – this has b
consistent policy approach for some years. 

 
349. There is clear evidence that there is a substantial shortfall in the housing la

supply against the agreed RS housing requirement.  The appeal development 
would make a significant contribution towards meeting this outstanding 
housing need

 
350. The lack of a five year land supply has a number of implications.  Overall, the

housing land supply position weighs significantly in favour of the proposal, 
this is an important material consideration in the light of the Framework 
policies aimed at the delivery of housing.  In addition, it means that the LP 
policies related to the supply of housing are clearly out of date (especially as 
they were introduced before a five year land supply became a policy
requirement). 
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51. LP policy that the release of the appeal site should await the review of the LP 

52. The presumption in favour of sustainable development is therefore engaged.  
 

pment 

of the three dimensions of sustainable development as set 
out in the Framework.  It would fulfil an economic role by expanding the 

et 

e 

le to 
bility, is found in 

a number of places in national policy. 

idents, who 

 

release.   Although the LP policy related to the timing of the release of the land 
al 

 process.   

d amount to a significant proportion of the necessary 
housing provision in the area.  On the one hand the provision of that amount 

ive scale of the 
development could prejudge decisions about the appropriate sustainable 

lt boundaries, 
such a review in cooperation with neighbouring authorities will be part of the 

 impact on the highway 
network and rat running, where mitigation measures are proposed (which 

 the existing problem), parking issues (which at 
most would lead to a reduction in the number of units), the provision of a bus 

ayout of the 
development, to the extent that it is relevant, is certainly not a negative 
factor, but at this stage too many details remain to be settled to regard it as a 
factor weighing in favour of the outline proposal. 

3
can therefore only be given limited weight.   

 
3

As the LP housing policies cannot be considered to be up to date, consideration
has to be given to whether the proposal represents sustainable develo
and whether the adverse impacts of granting planning permission would 
significantly and demonstrably outweigh the benefits, when assessed against 
the policies in the Framework as a whole. 

 
353. As set out above, the appeal scheme represents an accessible and sustainable 

proposal, in terms 

quality and choice of housing, a social role by providing clearly needed mark
and affordable housing to contribute towards agreed needs, and play a 
satisfactory environmental role.  This is an important factor in support of th
appeal. 

 
354. However one of the other core planning principles in the Framework is that 

planning should be genuinely plan led, thereby empowering local peop
shape their surroundings.  This is a thread which, like sustaina

 
355. There is a clear expectation on the part of the Council and local res

have been actively engaged throughout the history of the site, that the future 
of the land would be established through the LP process.  This expectation has
been based on the history of policy development related to the site – at each 
turn, the LP review was identified as the appropriate mechanism for potential 

must now be given limited weight, the expectation of the Council and the loc
community remains that any release will be achieved through the LP

 
356. The appeal scheme woul

of housing would be an obvious benefit, but the relat

location for development in the area.  The appeal process is clearly not the 
mechanism to consider alternative or additional locations and, although it 
appears that alternatives would require a review of Green Be

LP process. 
 
357. There are a number of other matters, assessed above, which are essentially 

neutral in the balancing exercise.  These include the

would also be of some help to

service, the effect on heritage assets (including a slight benefit related to the 
site of the Roman villa) and flooding.  The design and l
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ommend it – most 
otably the sustainable contribution it would make to housing land supply.   

 
359. to be balanced against the clear policy requirement that the 

lanning system should be plan led, and the expectation of the local 
 that the LP review will be the vehicle to consider all the options for 

the growth of the settlement.  That expectation, unusually, is specifically based 
on a policy set out in a number of iterations of the Local Plan – albeit now of 
limited weight.  If this development, which is accepted to be of strategic size, 
goes ahead, it would have a significant impact on the selection of housing sites 
in the LP process. 

 
360. However, although the Framework endorses a plan led system, there is no 

adopted development plan that identifies sufficient housing to meet the clear 
housing land shortfall.  The emerging LP will no doubt seek to address this 
problem but this is still at a very early stage. National policy is that every 
effort should be made to identify and then meet the housing needs of an area.  
The housing need in Harlow is established, and the appeal scheme would make 
a significant contribution towards meeting that need.  Waiting for the 
emergence of the LP would not accord with national policy.   

 
361. The harm to the Green Belt caused by the sports facilities being located within 

the designated area must not be ignored.  The harm by reason of 
inappropriateness has been considered against all the material considerations 
advanced by the parties and these considerations, especially the provision of 
much needed housing, clearly outweigh the harm to the Green Belt.  Very 
special circumstances to justify the inappropriate development therefore exist. 

 
362. Overall, the proposal represents sustainable development, and the adverse 

impacts of granting planning permission would not significantly and 
demonstrably outweigh the benefits when assessed against the policies in the 
Framework as a whole. 

 
  Balance and conclusion (the Forebury appeal) 
  
363. As set out above, the proposal would not have any effect on DHAs, and no 

objection has been raised to the scheme by the Council.  It complies with the 
development plan and Framework policies related to DHAs. 

 
364. There is no reason why this proposal should not be approved even in the 

absence of the main residential development.  The fact that the Gilden Way 
proposal is the reason for the Forebury scheme coming forward is not a reason 
for dismissing the latter if the former is dismissed. 

 
 Recommendations 

365. I recommend that the Gilden Way appeal (APP/N1540/A/11/2167480) be and 
planning permission be granted subject to conditions. 

 

 
358. The matter is finely balanced, as the proposal has much to c

n

H
p

owever this has 

community
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d that the Forebury appeal (APP/N1540/A/12/2174502) be allowed 
and planning permission be granted subject to conditions. 

P. J. G. Ware 

Inspector 

366. I recommen
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CD1/2 Application Drawings* 
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CD1/4 Planning Statement 
CD1/5 Environmental Statement 
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2011) 
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CD1/15 Forebury application covering letter, application forms and ownership 
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CD3/1 National Planning Policy Framework (March 2012) 



Report APP/N1540/A/11/2167480 and APP/N1540/A/12/2174502 
 

 

 
www.planningportal.gov.uk/planninginspectorate        Page 71 

ing System: General Principles CD3/2 The Plann
CD3/3 Planning for Growth (23 March 2011) 
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CD3/5 Guidance on Information Requirements and Validation (2010) 
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ix 6) Lander Append

CD6/7 Replacement Harlow Local Plan Modifications Inspectors Report (March 2006
(Extrac

) 
t at Mr Lander Appendix 7) 
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CD6/9 Harlow Core Strategy Issues and Options Consultation (November 2010) 
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18) 
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19) 
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 CD7/A General 
CD7/1 Committee Report (1st February 2012) 
  
CD7/B Planning 
CD7/B/1 ssessment (Barton Willmore, May 2012) Housing Requirements A
CD7/B/2 4410/A/93/431635 Appeal Decision APP/F
CD7/B/3 410/A/10/2139071 Appeal Decision APP/F4
  
CD7/C Design 
CD7/C/1 s and Practice (CABE, 2009) (Extract at Mr Crawford Design Review: Principle

Appendix 1) 
CD7/C/2 Design Review Panel Planning Report, prepared by LDA (August 2011) 
CD7/C/3 rban Design in the Planning System: Towards Better Practice By Design - U

(CABE, 2000) 
CD7/C/4 CABE, 2001) By Design - Better Places to Live (
CD7/C/5  The Urban Design Compendium (English Partnerships, The Housing

Corporation) 
CD7/C/6 em (CABE, Design and Access Statements: How to Write, Read and Use th

2006) 
  
CD7/D Transport 
CD7/D/1 6) Car Parking: What Works Where? (200
CD7/D/2 Residential Car Parking Research (2007) 
CD7/D/3 or housing developments (Jenks and Demand and Provision in private sect

Noble, 1996) 
CD7/D/4 12) Guidance Note: Residential Parking (20
CD7/D/5 /N4720/A/09/2117381 Appeal Decision APP
CD7/D/6  Manual for Streets (Department for Transport, 2007)
CD7/D/7 uidance on Transport Assessment (Department for Transport, 2007) G
CD7/D/8 Safety Audit  
CD7/D/9 d accompanying Note of meeting between ECC and WSP (8 March 2012) an

email  
  
CD7/E Open space 
CD7/E/1 Pavilions and Clubhouses (Sport England, 1999) 
CD7/E/2 Natural Turf for Sport (Sport England, 2011) 
CD7/E/3 Letter from Sport England (26 June 2012) 
  
CD7/G Landscape 
CD7/G/1 pe Institute, Guidelines for Landscape and Visual Impact Assessment (Landsca

IEMA, 2002) 
  
CD8 Third party representations 
CD8/1 Stan Newens, Harlow Civic Society (including petition) 
CD8/2 artney, Chair of local Residents Association  Robin McC
CD8/3 Marian Farningham, local resident 
CD8/4 Mr R Bill, local resident  
CD8/5 CPRE Essex (written statement) 
CD8/6 David Farningham, local resident  
CD8/7 Jane Quinton, Trustee of the Gibberd Garden Trust  
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CD8/8 Jean Wright, local resident  
CD8/9 amien Turley, local resident D
CD8/10 Michael Jury, local resident 
CD8/11 Mr P Mountsteven, local resident 
CD8/12 Councillor Mike Garnett 
CD8/14 Councillor Jean Clark 
CD8/14 Jo West, local resident 
CD8/15 Councillor Muriel Jolles  
  
CD/9 Council’s documents 
CD9/1 Note on land north of Gilden Way  
CD9/2 Parking Standards Design and Good Practice SPD consultation statement and 

photographs 
CD9/3 Newhall s106 agreement  
CD9/4 Allotments: A Plotholder's Guide  
CD9/5 Written ministerial statement - planning simplification measures   
CD9/6 Extracts from the Urban Design Compendium and By Design 
CD9/7 Land Registry Title EX805228 for land at Passmores 
CD9/8 Notes of Design Panel Meeting 
CD9/9 Core Strategy options response report 
CD9/10 Newhall Phase 1 s106 agreement with Harlow District Council  
CD9/11 RSS policy HA3 on affordable housing 
CD9/12 Response from the Council to the Framework 
CD9/13 Proof and Appendices of Mr Bradley 
CD9/14 Proof and Appendices of Ms Moon 
CD9/15 Proof and Appendices of Ms Fitzgerald 
CD9/16 Opening statement 
CD9/17 Closing statement and note on Planning Obligations 
  
CD/10 Appellants’ documents 
CD10/1 Letter from Jon Moen, Newhall projects (22 June 2004)   
CD10/2 Replacement Harlow Local Plan Inspector's Report (extract) 
CD10/3 Opening Statement LP to Modifications Inquiry on behalf of Harlow District 

Council (extract) 
CD10/4 Newhall s106 agreement relating to transport and education matters  
CD10/5 Notice of Adoption of Harlow Local Plan 
CD10/6 Housing completions, Newhall Phase I 
CD10/7 Planning permission for Newhall Phase II  
CD10/8 Extract from Newhall Transport Assessment (2 August 2007) 
CD10/9 Report to Planning Committee, Newhall Phase II (2 March 2010) 
CD10/10 R (Cala Homes South) v Secretary of State for Communities and Local 

Government [2011] EWCA Civ 639 
CD10/11 Harlow AMR comparison table 
CD10/12 R (Copas & Anor) v Royal Borough of Windsor and Maidenhead [2001] EWCA 

Civ 180s 
CD10/13 Rebuttal evidence of Mr Chadwick 
CD10/14 Proof, Appendices and Rebuttal of Mr Hutchins 
CD10/15 Proof, Appendices and Rebuttal of Mr Crawford 
CD10/16 Proof, Appendices (incl.Barton Wilmore report) of Mr Lander 
CD10/17 Opening statement 
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C losing statement and note on Planning Obligations D10/18 C
  
CD/11 Inquiry documents 
CD11/1 Attendance list 
CD11/2 Harlow Local Plan proposals map (2006) 
CD11/3 Newhall Phase II Masterplan 
CD11/4 Hatchfield Farm, Newmarket decision (22 March 2012) 
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Annex A 

nditions as discussed at the Inquiry – Gilden WayCo  

1)
(hereina ved matters") shall be submitted to and 

ent 

2)

3) The de

4) Prio
for haracter areas shall be submitted to and 

proved in writing by the Local Planning Authority.  The reserved matters 

eby approved shall be submitted to 
nt 

 
 

e 

cheme identifying those trees and 
 them 

take place on each phase of development, as 
ite 

 

fter be carried out in accordance with the 

) No development shall take place until a scheme for the foul and surface 
water drainage for the site has been submitted to and approved in writing 
by the Local Planning Authority.  The scheme shall be in general accordance 
with the Flood Risk Assessment and shall include a timetable for 
implementation.  The development shall be carried out in accordance with 

 Details of the access, appearance, landscaping, layout, and scale, 
fter called "the reser

approved in writing by the local planning authority before any developm
begins and the development shall be carried out as approved. 

 Application for approval of the reserved matters shall be made to the local 
planning authority not later than three years from the date of this 
permission. 

velopment hereby permitted shall begin not later than two years 
from the date of approval of the last of the reserved matters to be 
approved. 

r to the submission of any reserved matters application, Design Codes 
all Public Realm areas and C

ap
submissions shall thereafter accord with the approved Design Codes for the 
site. 

5) Prior to the submission of any reserved matters, a phasing scheme for the 
delivery of the entire development her
and approved in writing by the Local Planning Authority.  The developme
shall thereafter be carried out in accordance with the approved phasing 
scheme. 

6) No development shall take place until a programme of archaeological work
and a written scheme of investigation has been submitted to and approved
in writing by the Local Planning Authority and implemented in accordanc
with the programme. 

7) No development shall take place until a survey of trees, hedgerows and 
other vegetation within the site and a s
hedgerows to be retained and the measures to be taken to protect
during the construction of the development, in accordance with BS5837, 
have been submitted to and approved in writing by the Local Planning 
Authority.  The approved measures shall be carried out prior to the 
commencement of that phase of the development and retained at all times 
during the course of the development of the phase, as approved under 
condition 5, within which they are located. 

8) No development shall 
approved under condition 5, until details of existing and proposed s
levels and the levels of the proposed roads and buildings in that phase have
been submitted to and approved in writing by the Local Planning Authority.  
The development shall therea
approved details. 

9  

the approved scheme. 
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10)
has b itted to and approved in writing by the Local Planning 
Authority.  The Strategy shall include: 

 to maintain the biodiversity of the site 

) The measures proposed to maintain the biodiversity of the site 

c) Mitigation proposals for all protected species and Schedule 1 birds 

d) Details for each habitat of any works such as earth contouring, 
 and hibernacula 

nce with the approved strategy 

11) The re ers submitted pursuant to condition 1 shall be restricted 
206

12) T east Level 3 of the Code for Sustainable 
 until a final Code Certificate has 

at least Code Level 3 has been achieved. 

13)  phase of the development, as agreed 
posed refuse storage and 

 to and approved in 
ties proposed shall be 

nd in 

, 
hall be erected on 

ith 

T

 

               

 No development shall take place until a biodiversity and ecology strategy 
een subm

a) The measures proposed
during construction 

b
following the completion of the development 

 

seed mixes or construction design for ponds

e) Planting proposals to ensure biodiversity is maintained 

f) A management plan for all activities relating to habitats and 
species within the site for the 10 years following completion of the 
development 

 
Development shall be carried out in accorda
and the management plan shall be implemented as approved. 

served matt
to a maximum of 1,100 dwellings . 

he dwellings shall achieve at l
Homes.  No dwelling shall be occupied
been issued for it certifying that 

 Prior to the commencement of each
under condition 5 above, details of the pro
collection facilities for that phase shall be submitted
writing by the Local Planning Authority.  The facili
provided on site prior to the occupation of the associated dwellings a
accordance with the approved details. 

14) Prior to the commencement of each phase of the development, in 
accordance with condition 5, details of all the external materials shall be 
submitted to and approved in writing by the Local Planning Authority.  
These details shall include walls, roof, windows, doors, soffits, guttering
mortar mix, and a sample panel of a minimum 1 sq.m. s
the site to demonstrate the use of the wall and roofing materials proposed.  
The development shall thereafter be carried out in strict accordance w
the approved details. 

15) Prior to the commencement of development a Travel Plan shall be 
submitted to and approved in writing by the Local Planning Authority.  The 
ravel Plan shall include: 

 
a) Details of measures to encourage sustainable travel patterns 

                        

mes acceptance of the need to limit the quantum of the development in
 
206 This assu  relation 
to parking provision – as discussed above.   
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f)   

 The approved statement shall be adhered to throughout the 

 

ployed 
ng the site 

 
has been submitted to and approved in 

 
 

e development hereby 
 

 

o 

 

tion 

b) A scheme for the management and implementation of the Travel 
Plan 

c) Targets for modal shift 
 

d) Implementation timescales 

e) A strategy for marketing and proposed incentives 

Arrangements for monitoring and review
 
The Travel Plan shall be implemented as approved. 

16) No development shall take place on any phase of the development, as 
agreed under condition 5, until a Construction Method Statement for that 
phase has been submitted to and approved in writing by the Local Planning 
Authority. 
construction phase of the development.  The Statement shall provide for: 

a) an appropriate construction access 

b) adequate turning and off loading facilities for delivery/construction
vehicles  

c) an adequate parking area clear of the highway for those em
in developi

d) wheel cleaning facilities 

e) construction traffic routes 

f) protection of public rights of way 

g) a before and after road condition survey 

17) No development, on each phase of development as approved under 
condition 5, shall commence until a scheme for the provision of cycle and
car parking in respect of that phase 
writing by the Local Planning Authority.  The cycle and car parking shall be
carried out in accordance with the approved scheme prior to the occupation
of the relevant dwelling.  The cycle and car parking shall thereafter be 
permanently kept available for their intended purpose. 

18) Prior to the first use or occupation of any aspect of th
approved, the following highway works shall be completed and made
available for use, in accordance with a detailed engineering scheme to be
submitted to and approved in writing by the Local Planning Authority: 

a) New vehicular, pedestrian, cyclist and bus access from the site ont
the B183 Gilden Way/Churchgate Street Roundabout 

b) New vehicular, pedestrian, cyclist and bus access from the site onto 
Gilden Way to the east of the B183 Gilden Way/Churchgate Street
Roundabout 

c) New footway/cycleway along Gilden Way between the applica
site and the B183 Gilden Way/London Road Roundabout to link 
with the national cycle network to the north of Mulberry Green 
junction and existing local cycle route at the B183 Gilden 
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y/ London Road 

nt 
highway shall be submitted to and approved in writing by the 

 their 
d shall be retained at 

20) Prior to th ch phase of the development, as defined 
by conditio e 
Essex Desi  of 
surface wa ighting and bus stop location/specification) shall 
be su ting by the Local Planning Authority.  The 
developme  out in accordance with the 
appro

21) A 3.5 m entire Gilden Way frontage of the 
application y 
future  land 

s t to discourage rat running through Old 

 

with the entation timetable. 

 

hich, within a period of 5 years from the 

 
and approved in writing by the Local Planning Authority prior to the first 

Way/London Road Roundabout.  To include a new Toucan Crossing 
on the eastern arm of the B183 Gilden Wa
Roundabout 

d) New pedestrian connection to The Oxleys 

e) New pedestrian connection to Harlow Mill railway station 

 
The submitted engineering schemes shall include carriageway/footway 
reconstruction, resurfacing, drainage, street lighting, signing and lining. 

19) Prior to occupation of any phase of the development details showing the 
means to prevent the discharge of surface water from the developme
onto the 
Local Planning Authority. The approved details shall be carried out in
entirety prior to the access becoming operational an
all times. 

e commencement of ea
n 5, details of the estate roads and footways to accord with th
gn Guide (including layout, levels, gradients, surfacing, means
ter drainage, l

bmitted to and agreed in wri
nt shall thereafter be carried

ved details.  

etre wide strip of land across the 
 site for use by the Highway Authority in connection with an

 carriageway widening of Gilden Way shall be reserved, and the
shall not be used for any built development. 

cheme of traffic managemen22) A 
Harlow via Mulberry Green, including an implementation timetable, shall be 
submitted to and approved in writing by the Local Planning Authority. The
approved traffic management scheme shall be carried out in accordance 

 implem

23) No works or development shall take place on each phase of development, 
as defined by condition 5, until there has been submitted to and approved
in writing by the Local Planning Authority a scheme of landscaping and 
implementation which shall include details of any hard surfacing, means of 
enclosure and all proposed tree and shrub planting. 

24) All planting, seeding or turfing comprised in the above scheme of 
landscaping shall be carried out in the first planting and seeding season 
following the beneficial occupation of any building, or the substantial 
completion of the associated phase of development, whichever is sooner; 
and any trees or plants w
completion of the development die, are removed, uprooted or destroyed or 
become seriously damaged or diseased shall be replaced in the next 
planting season with others of a similar size and species, unless the Local 
Planning Authority gives its written consent to any variation.   

25) A landscape management plan, including long term design objective, 
management responsibilities and maintenance schedules for all landscape 
areas other than within individual property curtilages shall be submitted to
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nt 
 be carried out as approved. 

nce 
on the 

5, 

t, scale and nature of contamination 

 

red 

27) If th e 
t contamination, a scheme to bring the site to a condition 

e
the Lo e 
underta

ensure f 
t t 1990 in relation to the intended use of the 

ied 

al 
uthority must be given two weeks written notification of 

f 
ion 

occupation of that phase of the development.  The landscape manageme
plan shall thereafter

26) An investigation and risk assessment, in addition to any assessment 
provided with the planning application, must be completed in accorda
with a scheme to assess the nature and extent of any contamination 
site, whether or not it originates on the site.  The scheme, investigation 
and risk assessment must be undertaken by competent persons and a 
written report of the finding must be produced.  No works or development 
shall take place on each phase of development, as defined by condition 
until the scheme and written report has been submitted to and approved in 
writing by the Local Planning Authority.  The report of findings must 
include: 

a) A survey of the exten

b) An assessment of the potential risks to: 

(i) Human health 

(ii) Property (existing and proposed) including buildings, 
crops, livestock, pets, woodland and service lines and 
pipes 

(iii) Adjoining land 

(iv) Groundwater and surface waters 

(v) Ecological systems 

(vi) Archaeological sites and ancient monuments 

c) an appraisal of remedial options and proposal of the prefer
option(s) 

 
This must be conducted in accordance with DEFRA and the Environment 
Agency’s Model Procedures for the Management of Land Contamination, 
CLR11. 

e scheme, investigation and risk assessment under condition 5 indicat
he presence of 

suitable for the intended use by removing unacceptable risks to human 
health, buildings and other property and the natural and historical 
nvironment must be prepared, and is subject to the approval in writing of 

cal Planning Authority.  The scheme must include all works to b
ken, proposed remediation objectives and remediation criteria, 

timetable of works and site management procedures.  The scheme must 
 that the site will not qualify as contaminated land under Part 2A o

he Environmental Protection Ac
land after remediation. 

28) The remediation scheme approved subject to condition 27 must be carr
out in accordance with its terms prior to the commencement of 
development other than that required to carry out remediation.  The Loc
Planning A
commencement of the remediation scheme works.  Following completion o
the measures identified in the approved remediation scheme, a verificat
report that demonstrates the effectiveness of the remediation carried out 
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out the 

mediation is necessary a 
 

 

term 
the 

 be prepared, both of which are 

aintenance carried out must be 

e carried out in accordance 
g 

l not 
ite and will not increase 

s 

 

 that the detention basis will be adequately designed 
to withstand erosion from the river and that maintenance of the 
bund will be provided. 

32) No infiltration of surface water drainage into the ground is permitted other 
than with the express written consent of the Local Planning Authority, 
which may be given for those parts of the site where it has been 
demonstrated that there is no resultant unacceptable risk to controlled 
waters.   

33) Piling or other foundation designs using penetration methods shall not be 
permitted other than in locations where it has been demonstrated that 
there is no unacceptable risk to groundwater.  Details of any such locations 

must be produced, and is subject to the approval in writing of the Local 
Planning Authority. 

29) In the event that contamination is found at any time when carrying 
approved development that was not previously identified, it must be 
reported in writing immediately to the Local Planning Authority.  An 
investigation and risk assessment must be undertaken in accordance with 
the requirements of condition 26 and where re
remediation scheme must be prepared in accordance with the requirements
of condition 27, which is subject to the approval in writing of the Local 
Planning Authority.  Following completion of the measures identified in the 
approved remediation scheme a verification report must be prepared, which
his subject to the approval in writing of the Local Planning Authority in 
accordance with condition 28. 

30) A monitoring and maintenance scheme to include monitoring the long-
effectiveness of the proposed remediation over a 5 year period and 
provisions of reports on the same must
subject to the approval in writing of the Local Planning Authority.  Following 
completion of the measures identified in that scheme and when the 
remediation objectives have been achieved, reports that demonstrate the 
effectiveness of the monitoring and m
produced and submitted to the Local Planning Authority.  This must be 
conducted in accordance with DEFRA and the Environment Agency’s Model 
Procedures for the Management of Land Contamination, CLR11. 

31) The development hereby permitted shall only b
with the submitted Flood Risk Assessment (January 2011) and the followin
mitigation measures as detailed within the Flood Risk Assessment: 

a) Surface water run-off generated by the 100 year critical storm 
(with allowance for climate change) to be limited so that it wil
exceed the run-off from the undeveloped s
the risk of flooding off-site.  Restriction to greenfield run-off rate
to be achieved through the use of Sustainable Drainage Systems 
including source control measures and above ground attenuation 
ponds. 

b) Compensatory flood storage to be provided on site on a level for 
basis up to a 100 year flood event (with allowance for climate 
change).  This is required for any encroachment into the flood plain
that is necessary for the construction of the detention basin. 

c) Demonstration
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 submitted to approved in writing by the local planning authority 
in that area.  

34) Construction work shall not begin until a scheme for protecting the 
n 

ved in writing by the local planning authority.  All 
f 

 
ent 

t 
 

iness use.  

b)  The business floorspace of the live/work unit shall not be used for any 
purpose other than for purposes within Class B1 in the Schedule to the 
Town and Country Planning (Use Classes) Order 1987, or in any provision 
equivalent to that Class in any statutory instrument revoking and re-
enacting that Order with or without modification. 

  c) The residential floorspace of the live/work unit shall not be occupied 
other than by a person solely or mainly employed, or last employed in the 
business occupying the business floorspace of that unit, a widow or 
widower of such a person, or any resident dependants. 

39) The development hereby permitted shall be carried out within the area 
shown on site boundary plan 2984_112.  The illustrative scheme is shown 
on the masterplan 3224_2008_A and described on the Parameter Plans 
R1(Land Use), R2 (Landscape), R3 (Access), R4 (Building heights), R5 
(Residential density). 

 
 

shall be
before penetrative piling or foundations takes place 

proposed properties fronting Gilden Way from noise from the road has bee
submitted and appro
works which form part of the scheme shall be completed before any part o
the noise-sensitive development is occupied. 

35) Prior to the commencement of development, comprehensive details of the 
proposed sports pitches, including levels and lighting, shall be submitted to
and approved in writing by the Local Planning Authority.  The developm
shall thereafter be carried out in accordance with the approved details. 

36) Prior to the commencement of development, details of the proposed 
allotments shall be submitted to and approved in writing by the Local 
Planning Authority.  The allotments shall thereafter be provided in 
accordance with the approved details. 

37) Any Reserved Matters submitted pursuant to condition 2, and Design Codes 
submitted pursuant to condition 4, shall be in strict accordance with the 
scale parameters set out in Sections 13 and 14 of the Revised Design and 
Access Statement (December 2011). 

38) a)  The business floorspace of any live/work unit to be delivered pursuan
to Reserved Matters approvals shall be finished ready for occupation before
the residential floorspace is occupied and the residential use shall not 
precede commencement of the bus
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Annex B 

Conditions as discussed at the Inquiry – The Forebury 

1. The development hereby permitted shall begin not later than three years from 
the date of this decision. 

2. The development hereby permitted shall be carried out in accordance with the 
following approved plans: 0881/GA/08; 0881/GA/33; 080881/GA/37.  

3. The footpath/cycleway hereby approved shall be carried out in conjunction with 
the wider residential development approved under application reference 
HW/PL/11/00055, and shall be completed before the occupation of the first 
dwelling in that wider development. 

4. Notwithstanding the details of the fence shown on the plans hereby approved, 
prior to the commencement of development, a detailed hard and soft 
landscaping scheme, including any fencing proposed, shall be submitted to and 
approved in writing by the Local Planning Authority.  The scheme shall include a 
detailed method statement including hedgerow retention, a timetable for the 
implementation of the landscaping and a 5 year maintenance plan and samples 
of the proposed surface materials.  The development shall thereafter be carried 
out in accordance with the approved details. 

5. Prior to the commencement of development hereby approved, details of the 
existing and proposed site levels shall be submitted to and approved in writing 
by the Local Planning Authority.  The development shall thereafter be carried out 
in accordance with the approved plans. 

 

 



 
RIGHT TO CHALLENGE THE DECISION IN THE HIGH COURT 

 
 
These notes are provided for guidance only and apply only to challenges under the 
legislation specified.  If you require further advice on making any High Court 
challenge, or making an application for Judicial review, you should consult a 
solicitor or other advisor or contact the Crown Office at the Royal Courts of 
Justice, Queens Bench Division, Strand, London, WC2 2LL (0207 947 6000). 
 
The attached decision is final unless it is successfully challenged in the Courts.  The 
Secretary of State cannot amend or interpret the decision.  It may be redetermined by the 
Secretary of State only if the decision is quashed by the Courts. However, if it is 
redetermined, it does not necessarily follow that the original decision will be reversed. 
 
SECTION 1: PLANNING APPEALS AND CALLED-IN PLANNING APPLICATIONS;  
The decision may be challenged by making an application to the High Court under  
Section 288 of the Town and Country Planning Act 1990 (the TCP Act).  
 
Challenges under Section 288 of the TCP Act 
 
Decisions on called-in applications under section 77 of the TCP Act (planning), appeals 
under section 78 (planning) may be challenged under this section.   Any person aggrieved 
by the decision may question the validity of the decision on the grounds that it is not within 
the powers of the Act or that any of the relevant requirements have not been complied 
with in relation to the decision. An application under this section must be made within six 
weeks from the date of the decision. 
 
SECTION 2:  AWARDS OF COSTS 
 
There is no statutory provision for challenging the decision on an application for an award 
of costs.  The procedure is to make an application for Judicial Review. 
 
SECTION 3: INSPECTION OF DOCUMENTS 
 
Where an inquiry or hearing has been held any person who is entitled to be notified of the 
decision has a statutory right to view the documents, photographs and plans listed in the 
appendix to the report of the Inspector’s report of the inquiry or hearing within 6 weeks of 
the date of the decision.  If you are such a person and you wish to view the documents 
you should get in touch with the office at the address from which the decision was issued, 
as shown on the letterhead on the decision letter, quoting the reference number and 
stating the day and time you wish to visit.  At least 3 days notice should be given, if 
possible. 
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