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Executive summary

This report examines the balance of competences between the European Union and the

United Kingdom in the area of the Single Market. It is a reflection and analysis of the evidence
submitted by experts, non-governmental organisations, businesspeople, Members of Parliament
and other interested parties, either in writing or orally, as well as a literature review of relevant
material. WWhere appropriate, the report sets out the current position agreed within the Coalition
Government for handling this policy area in the EU. It does not predetermine or prejudge
proposals that either Coalition party may make in the future for changes to the EU or about the
appropriate balance of competences.

Chapter One sets out the historical development of the Single Market since its inception

in 1958 with the Treaty of Rome. The Single European Act, which came into force in 1987,
committed the EU to creating a functioning single market allowing for the free movement of
goods, persons, services and capital (the so-called Four Freedoms). Subsequent Treaties have
seen the addition of other areas, such as environmental, social and employment policy, to the
original core. The jurisprudence relating to the Single Market has also developed in parallel
through a number of important European Court of Justice (CJEU) judgments. Although the
completion of the Single Market was celebrated in 1992, in reality it was far from complete at
that point. Subsequent liberalisation over the past twenty years has created a deeply integrated,
but not perfect, Single Market. Much further liberalisation remains possible and many barriers,
both formal and informal, still remain.

Chapter Two sets out the legal framework which makes the Single Market work. It
explains the Treaty structure, the Four Freedoms (goods, services, people, and capital), and
how the EU legislates. It sets out the scope of competence within each of the Four Freedoms
and the debates that surround each of them. It considers the pros and cons of harmonisation
and mutual recognition as ways of encouraging market integration. It explores the debate
surrounding the powers given to the EU by Article 114 in the Treaty on the Functioning of the
European Union (TFEU). It concludes that it is not possible to establish a clear division between
Member State and EU competence in the Single Market area, but that any situation where there
is a restriction of movement on people, goods, services, or financial flows is potentially unlawful,
susceptible to legal challenge, and must be shown to be objectively justified in the public
interest.
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Chapter Three explores the impact of the Single Market on the UK’s national interest. It
looks successively at:

The economic benefits of the Single Market. It notes that most studies suggest that
the GDP of both the EU and the UK are appreciably greater than they otherwise
would be, thanks to economic integration through the Single Market. There is a fuller
discussion of the studies in Appendix 1 of this report, including a summary table on
page 72;

The effect of the legal regime on economic actors, noting that businesses value the
additional access to EU markets that the Single Market brings and recognise this will
bring a regulatory burden. Views vary about the nature of that burden, the direction of
it, and whether the UK “gold plates” it. The evidence also indicates that the standard
of implementation and enforcement of legislation varies greatly across the EU and
that this forms a significant barrier to UK firms’ ability to take advantage of the Single
Market’s opportunities in practice;

The impact of the Single Market on policy development. It highlights the strong
influence the UK has had on the development of the Single Market, driving it in

a broadly liberalising direction. It looks at whether the Single Market necessarily
generates the need for EU-level policy-making in other areas, for either economic or
political reasons, and concludes that it inevitably does in areas such as state aids,
competition and network industries; potentially does in areas such as environment
or regional policy; and that views vary about whether it necessarily requires EU-level
employment and social policy-making, with large corporations and business trade
associations being broadly sceptical.

The Chapter concludes that:

... Integration has brought to the EU, and hence to the UK, in most if not all
observers’ opinions, appreciable economic benefits. It has also spread the
UK’s liberal model of policy-making more widely across the EU. But it has
brought with it constraints on policy-making of varying kinds, and a regulatory
framework which some find difficult to operate within or find burdensome, even
if the obligations are not necessarily any greater than would have been imposed
nationally. Is that trade-off, between cost and benefit, between economics and
politics, of overall benefit to the UK? ... Most observers, and indeed most of
the evidence received for this report, answer positively. They do so, not without
qualifications or reservations, but with a focus on the economic benefits already
achieved... and on those potentially available in the future.

Chapter Four considers the future direction of the Single Market.

It explores how the economic crisis has caused many to look for ways to deepen the
Single Market further to generate new growth across Europe. It highlights that the
evidence submitted to the Review shows very strongly how important it is that the
Single Market remains open to the wider world economy. It considers the impact upon
the Single Market of possible further euro area integration.

It looks at areas where the EU doing more might be in the UK’s interest, and suggests
that the EU could strengthen its own enforcement efforts, focus on network and
services liberalisation, and maybe make some small institutional changes.

It also considers where the EU doing less would be in the UK’s interest. It suggests
less and better legislation, with more reliance on the mutual recognition principle.



e |t concludes that there is:

a broad consensus that [the Single Market] is at the core of the EU’s
development, that it has driven growth and prosperity in the Member States,
and that it should continue to do so. At the same time the political will to drive
its development into more politically sensitive areas is under challenge. The
“free good” of significant enlargement of the market may not be on offer in the
near future. Institutional developments in the euro area could also influence it
significantly, for good or ill. All this means that the Single Market could once
again be more at the centre of European political debate, which could open up
opportunities for Britain.






Introduction

This report is one of 32 reports being produced as part of the Balance of Competences Review.
The Foreign Secretary launched the Review in Parliament on 12 July 2012, taking forward the
Coalition commitment to examine the balance of competences between the United Kingdom
and the European Union. It will provide an analysis of what the UK’s membership of the EU
means for the UK national interest. It aims to deepen public and Parliamentary understanding

of the nature of our EU membership and provide a constructive and serious contribution to the
national and wider European debate about modernising, reforming and improving the EU in the
face of collective challenges. It has not been tasked with producing specific recommendations
or looking at alternative models for Britain’s overall relationship with the EU.

The Review is broken down into a series of reports on specific areas of EU competence, spread
over four semesters between 2012 and 2014. More information about the Review, including a
timetable of reports to be published over the next two years, can be found at
https:/www.gov.uk/review-of-the-balance-of-competences.

The objectives of this report
The objectives of this report are:

e To consider the broad issues and main debates underlying the Single Market as a
whole, in particular exploring the level of market integration thought to be necessary
for an effective Single Market, and the mechanisms (such as harmonisation or mutual
recognition) for achieving it;

e To explore the interrelationships between the Single Market and other areas of
competence, and to assess the strength of the arguments that certain other areas of
competence are needed to enable the Single Market to operate effectively;

e Asaresult, to assess the implications for the UK national interest of the current state of
integration and EU competence in the Single Market field.

Chapters 1 and 2 of this report set out the essential background: the history of the development
of the Single Market and the current nature of the EU’s powers in the Single Market area.
Chapter 3 considers the three areas set out above. Chapter 4 looks to the future, identifying
trends and possible policy options.


https://www.gov.uk/review-of-the-balance-of-competences
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The nature of this report

The analysis in this report is based on evidence gathered following a call for evidence. It draws
on written evidence submitted, notes of seminars and discussions held during the call for
evidence period and existing material which has been brought to our attention by interested
parties, such as past Select Committee reports or reports of the European Commission.
These are set out in the Annexes.
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Chapter 1:
The historical development of the
Single Market

11

1.2

1.3

What is now known as the Single Market was a concept at the heart of the original Treaty
of Rome, which came into force in 1958. That Treaty aimed at creating a “common
market”, later “internal market”, covering the whole territory of the then six members of

the then EEC. That common market involved a Customs Union and the free movement of
goods — that is, a single external customs tariff plus the abolition of all duties and similar
mechanisms between the Member States — as well as provisions on the free movement
of workers, of services, and (in guarded form) capital, known as the Four Freedoms. There
were provisions on competition policy and government aid to business (state aids). All
these mechanisms continue to form the core of the Single Market (the more usual term
nowadays for the common or internal market), today.

There was limited formal evolution in the system until the mid-1980s. The Customs Union
was completed, and duties between Member States abolished, in 1968. But there was
little EU legislation, partly because at that time it had to be agreed unanimously by all the
Member States.

In parallel, though, there was significant evolution of the jurisprudence affecting the system,
through a series of important judgments of the Court of Justice of the European Union
(CJEU), judgments that promoted the Single Market, and invalidated trade barriers.

The Single European Act and the Single Market programme

1.4

This all changed in 1985. For some years Europeans had been preoccupied by
“Eurosclerosis”, the perceived stagnation of European economies. A possible solution was
quickly identified: to make a reality of the plans in the Treaty for a genuine single market
for Europe. The UK was a major driving force in generating political impetus behind this,
and pressed for the Single Market portfolio for the UK’s Commissioner, Lord Cockfield, in
1984. In 1985 the Commission submitted to the Milan European Council a White Paper?,
Completing the Internal Market, which argued for a new more dynamic strategy based on
mutual recognition and on more legislative harmonisation. It listed 279 specific legislative
measures to be brought into force by 1992, and proposed a series of Treaty changes to
enable that to happen more swiftly. This essentially set the agenda for the Single Market
as we know it today.

' European Commission, Completing the Internal Market, COM(85)310 final


http://en.wikipedia.org/wiki/European_integration
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1.5

1.6

1.7

Some, but not all, of these changes were incorporated into the Treaty through the

Single European Act (SEA) which came into force in 1987: notably, a new Article which
committed the EU to creating a functioning single market by 31 December 1992 and
defined it as “an area without internal frontiers in which the free movement of goods,
persons, services, and capital is ensured”, and an Article which allowed legislation with
this aim to be agreed by qualified majority voting in Council (albeit with some exceptions
such as tax policy). The SEA also added specific provisions on research and technological
development, environmental policy, social policy, and economic and social cohesion.

At the same time the Commission proposed a new approach to Single Market legislation.
Hitherto the approach had been to spell out the content of harmonisation in great detalil
in the legislation. This was slow, hard to agree, and often outdated by technical progress.
There was also no link to the wider process of setting standards for products. The

new approach, now incorporated into Directive 98/34, was based more clearly on the
mutual recognition? of Member States’ standards where possible; on more transparency
between Member States in standard-setting; and, where mutual recognition was not
sufficient, on limiting legislative harmonisation to the health and safety area, with the
private standardisation bodies setting out the technical standards. The advantage was
that legislation could be less detailed and hence drafted more easily, and that technical
progress could be incorporated through the standards process rather than redrafting
legislation. The New Approach has been refreshed on several occasions and the principles
are currently set out in Decision 768/2008/EC.

Attention between 1987 and 1992 focused on agreeing and implementing the legislation
identified in the 1985 White Paper, and on maintaining political momentum. An important
element was the so-called Cecchini Report from 1988, which attempted to quantify the
benefits of the Single Market to the European economy. It claimed they would be in the
region of 4%4% to 6%2% of GDP.2 The Single Market programme also drove the separate
push towards Economic and Monetary Union (EMU), with the intellectual underpinnings in
the Commission’s paper One Market One Money of 1990.4

Deepening the Single Market

1.8

19

The “completion” of the Single Market was formally marked on 31 December 1992, by
which time almost all of the original 279 measures had become law. In reality, of course,
the Single Market was far from complete at this point. Integration was much deeper in the
areas of goods and free movement of workers than in other areas. Services liberalisation
was limited and rested almost entirely on jurisprudence rather than legislation. And some
restrictions on capital movements between Member States remained in place.

The twenty years since 1992 have been years of progressive deepening of integration in
respect of the Four Freedoms. Although there have been major adjustments to the original
Treaty framework, the Single Market principles, as first conceived in 1958, have remained
largely intact.

See Chapter 2 for further detail
Cecchini, P., M. Catinat & A. Jacquemin (1988), The European Challenge 1992: The benefits of a Single Market,

for the Commission of the European Communities

European Economy, One Market, One Money — An evaluation of the potential benefits and costs of forming an

economic and monetary union’, No 44, October 1990
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Treaty changes

110 There were a number of major Treaty staging posts. The Maastricht Treaty (1993) added
new EU competences in areas relevant to the Single Market such as consumer protection
and trans-European networks; modified other areas such as the environment; gave Treaty
standing to the 1988 legislation that largely abolished controls on capital and payments
transfers between Member States; and created the concept of European citizenship,
which would turn out to have major implications for freedom of movement within the EU.
The Amsterdam Treaty (1999) brought social and employment policy fully into the EU
Treaty framework, ending the UK-specific opt out, and brought many of the Third Pillar
free movement provisions into the normal EU framework, though with special opt-out
arrangements for the UK. Energy became a specific EU competence only with the Lisbon
Treaty (2009) though there had already been much legislation liberalising the energy
market on the basis of general Single Market provisions.

New legislation

111 In parallel there has been a major effort to deepen integration within the existing
framework. In 1996 the Commission carried out the first of many studies into the impact
and effectiveness of the Single Market, the conclusions of which were developed into
the first of many Internal Market Action Plans, first endorsed at the Amsterdam European
Council in 1997. Much subsequent attention focused on services. The Financial Services
Action Plan in 1999 set out a range of proposed legislation aiming to make it easier to
market financial services across the EU; in 2005 legislation was agreed, consolidating
the system for mutual recognition of a range of professional qualifications across the EU;
and in 2006 the Services Directive was agreed, consolidating jurisprudence and making it
easier for unjustified barriers to services provision to be abolished.

The political context

112 Political impetus for continued economic reform, including deepening the Single Market,
came from the 2000 Lisbon Agenda, which aimed to make the EU the “most competitive
and dynamic knowledge-based economy in the world, capable of sustainable economic
growth with more and better jobs and greater social cohesion”.? Similar single market
principles underlie the current “Europe 2020” programme.

Enforcement

113 There has also been increased focus on the enforcement of legislation. In 2002 SOLVIT
was established. This is a network between Member States that allows businesses and
citizens to solve, without formal legal proceedings, problems caused by Member States
not implementing, implementing incorrectly, or not enforcing EU legislation. Subsequently
other networks have been established, such as the Points of Single Contact, which allows
service providers to complete procedures online and in one place so they can deliver
services in other Member States, and the Internal Market Information System, which allows
Member States to share information quickly on services and recognition of qualifications.

5 European Council, Lisbon Agenda, March 2000
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The Single Market as a package

114 Qver this whole period there has been an increasing identification of the Single Market
with the EU’s broader micro-economic policy-making effort — that is, an acceptance
that the Single Market represents more than just the Four Freedoms. That was arguably
inherent even in the original Treaty of Rome, but it has become more explicit since then,
as the quotation from the Lisbon strategy above makes clear. For many Member States,
the current Treaty represents a “bargain” in which every Member State has to accept
some decisions they find unpalatable in order to gain in other areas. Given Member
States’ different national traditions and their different “varieties of capitalism”, that is
probably inevitable. Mario Monti, in his 2010 report, set out the issue most clearly, and
controversially for some:

The new comprehensive strategy ... should be seen as a “package
deal”, in which Member States with different cultural traditions, concerns
and political preferences could each find elements of appeal important
enough to justify some concessions, relative to their past positions.

In particular, Member States with a tradition as social market economies
could be more prepared to [make] a new commitment on fully
embracing competition and the single market, including a plan with
deadlines on putting in place the single market in areas where it is still
lacking, if Member States in the Anglo-Saxon tradition show readiness to
address some social concerns through targeted measures ...6

The current state of play

115 Twenty years of liberalisation have produced a deeply integrated, but not perfect, Single
Market. The high hopes of 1992 have not been wholly delivered upon. Much liberalisation
remains to be done and many barriers, formal and informal, still remain.

116 The EU is currently in the middle of another phase of deepening the Single Market, kicked
off by the Monti Report in 2010, and with legislative proposals subsequently enshrined
in two Single Market Acts in 2011 and 2012. This work in progress is wide-ranging, but
particular areas of emphasis have been developing the legislative framework to create a
genuine digital single market, improving consumer protection to enhance confidence in
cross-border purchases, improving financing for small and medium-sized enterprises, and
deepening and enforcing liberalisation in the major network industries such as transport
and energy.

Other European States’ participation in the Single Market

117 The Single Market is created by and made up of the Member States of the European
Union. Other European states have various relationships with it. Relevant arrangements
for European Economic Area members (Norway, Iceland, Liechtenstein), for Switzerland,
and for Turkey, are set out in Annex A. Gibraltar is part of the EU under the arrangements
in Article 355 of the Treaty on the Functioning of the European Union (TFEU). It is
accordingly part of the Single Market, but outside the EU Customs Union, is exempt
from the Common Agricultural Policy and the requirement to impose VAT. The Crown
Dependencies’ arrangements are discussed in the box below.

6 Mario Monti, A Strategy for the Single Market — At the Service of Europe’s Economy and Society, 9 May 2010



Chapter 1: The historical development of the Single Market 17

The Crown Dependencies and the Single Market

The Crown Dependencies (the Bailiwicks of Jersey and Guernsey and the Isle of Man) are
not members of the EU Single Market. Under Protocol 3 of the UK's Treaty of Accession to
the European Union, the Islands are part of the Customs Union and cannot therefore impose
restrictions on the free movement of goods. The other Single Market freedoms do not
automatically apply.

However, in many areas the Islands have voluntarily adopted European legislation or
implemented domestic legislation with the same effect, in order to facilitate the relationship
between the Crown Dependencies and other EU Member States. For example, the Channel
Islands airspace is sovereign but the Islands have voluntarily adopted EU airspace legislation
to enable a Single European Sky. Some EU Directives allow third countries to be awarded
equivalent treatment, for example on money laundering or audit requirements. Under

such Third Country Treatment, the Islands agree a memorandum of understanding with

the relevant EU agencies to oversee and validate implementation and enforcement of the
directives by the Islands’ governments.
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Chapter 2:
The current state of competence

21 The Single Market as it now stands is highly complex. This chapter sets out a high-level
sketch of the way it works. It is necessarily simplified, and should not therefore be relied
upon as a precise statement of the legal position in all areas'.

Treaty provisions covering the Single Market
2.2 Article 3(3) of the Treaty on European Union (TEU) requires the EU to

“‘establish an internal market”.

2.3 Article 26(1) of the Treaty on the Functioning of the European Union (TFEU) requires
the EU to:

“adopt measures with the aim of establishing or ensuring the functioning
of the internal market, in accordance with the relevant provisions of the
Treaties”.

2.4  Article 26(2) of the TFEU then defines the Single Market as:

“an area without internal frontiers in which the free movement of goods,
persons, services and capital is ensured in accordance with the
provisions of the Treaties”.

2.5 The detailed provisions covering these Four Freedoms are then laid out in Articles 28 — 66
of the TFEU. They are summarised in the picture below. Some other relevant provisions
are to be found elsewhere in the Treaty, notably Articles 110 -118 TFEU. The basic legal
power allowing the EU to legislate in this area is found in Article 114 TFEU.

' That said, this section is drawn from many of the legal writers in this area, notably Craig and De Burca
(EU Law), Barnard (EU Law: the Four Freedoms) and evidence submitted by them and others, notably Dougan



20 Review of the Balance of Competences between the United Kingdom and the European Union: The Single Market

The Four Freedoms

Freedom
of
establish-

Customs Internal
duties taxation

(Arts 28- (Art. 110 Oful\ﬂp;:s o: :':p:;ts ment services (:::a:;t(:l) payments
30 TFEU) TFEU) TFéU) TFéU) (Art. 49 (Art. 56 TI.=EU) (Art. 63(2)

TFEU) TFEU)

How the system works
2.6 The EU Treaties provide for two kinds of activity aimed at building the Single Market.

2.7 First, the Treaty articles themselves, interpreted over the years by the CJEU, establish a
basic legal framework covering both general principles of the EU’s action, for example,
the principle of non-discrimination between Member States’ citizens and the specific
application of the Four Freedoms, for example, the circumstances in which Member States
must allow goods produced in another Member State to be sold on their own market.
This is usually known as negative integration because it is designed to prevent Member
States from having in place unjustified or disproportionate barriers to the free movement of
goods, persons, services and capital.

2.8 Second, the Treaty gives the EU the power to make laws to remove barriers to the Four
Freedoms, or distortions of competition, created by diverging national laws. These laws
can set minimum standards on which the Member States can improve; “approximate”
or harmonise a particular area; or codify the Court’s existing jurisprudence into legislative
form. They can be directly applicable (Regulations), which means they are automatically
part of Member States’ national law, or alternatively they may require implementation into
Member States’ national law (Directives). This process is known as positive integration.

2.9 The EU is given the powers to act in this area by means of a “shared competence”
between the EU and the Member States (Article 4(2)@@) TFEU). Articles 114 and 115 TFEU
give the EU a specific legislative power to legislate in the Single Market area, by qualified
majority in one, by unanimity in the other. Article 118 gives a specific power to legislate in
the specialised field of intellectual property.

210 Infields of shared competence, in principle powers can be exercised at EU level or by
Member States nationally. The principle of subsidiarity guides the choice as to whether
the aims of the measure can be better achieved at Member State or EU level. However,
once the EU has acted, Member States can no longer act in ways which contradict that
EU legislation.
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211 The effect is that:

()  Where there is EU legislation, Member States must act in accordance with it and
enforce it;

(i) Where there is no EU legislation, a Member State can exercise its own powers.
But when it does so, it must do so in a way which is compatible with the Treaty
provisions and the CJEU'’s jurisprudence.

212 In other words, Member States are bound not just by the legislation but by the Treaty
and the general principles of the CJEU’s jurisprudence. Indeed, even if all EU legislation
relevant to the Single Market were repealed overnight, the Single Market would continue to
exist because Member States would still be bound by the Treaty provisions.

213 So why legislate at all? Legislation is needed because it clarifies the detail of broad Treaty
provisions and jurisprudence in a way that is useful to economic operators, allows policy
choices that would otherwise have to be left to the courts?, and ensures, in theory at
least, similarity of application across Member States. Without legislation, it would be
much more difficult in practice for people and companies to enforce their rights, because
their scope would be less clear and because any breaches by a Member State would
need to be settled ultimately in court, which is more expensive, time-consuming, and
uncertain. In practice Member States would be able to get away with more discrimination
and protectionism.

214 But, in legislating, choices have to be made: administrative systems have to be established
that may be more familiar to some Member States than others; the level of administrative
and compliance burden has to be defined and some Member States may be more
comfortable with it than others; and decisions may in practice impose economic costs
more on some Member States than others. These trade-offs underlie much of the
political debate around EU legislation and explain why measures designed to improve the
collective European good can sometimes become bogged down in arguments about the
detail between Member States. Added to this there can also be pressure to ensure that no
Member State loses out, which means that the most expensive or burdensome existing
national provisions can become the baseline for legislation, and costs ratchet up.

215 Where there is no EU legislation, Member States can continue themselves to legislate,
but they must do so in a way which is consistent with the Treaty and the jurisprudence.
Member States need to reflect before legislating to ensure what they are doing is in fact
consistent. If it seems not to be, Member States can be challenged, ultimately in court,
by individuals, other Member States, or the Commission, to prove that their action can
be justified.

216 The Treaty principles can also apply to a broad range of situations involving cross-border
economic relationships, going well beyond the Four Freedoms narrowly defined®, such
as cross-border higher education or health care, areas where there is very limited or no
formal EU competence. For example, it is these Treaty rules that require the UK to charge
EU citizens the same university fees as UK citizens, and not the higher rates applying to
non-EU citizens.

2 The British Chambers of Commerce argues, however, that Directives can often be so vague that significant
elements still have to be interpreted in the courts (BCC, p3)

3 Dougan, pt
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217 Overall the effect is to constrain Member States’ actions and to limit the range of economic
and regulatory policy choices to those which are consistent with the goals of building the
Single Market and of economic integration.

The Four Freedoms

218 The following sections set out the nature of the EU’s competence in each of the
Four Freedoms.

Goods
219 The Treaty provisions are at Articles 28 — 44 and 110 of the TFEU.

2.20 Articles 28 — 33 establish the EU as a Customs Union, i.e. an economic area with an
external tariff and no customs barriers internally, and deal with some of its consequences,
notably that all Member States must have the same external tariff, that this must be
set collectively, and therefore that the EU must have a single trade policy with regard to
other countries.

2.21 Article 30 stops Member States imposing on each other customs duties or any charges
which are equivalent in practice, for example, charges for storage of imported goods
unless this reflects real underlying costs. Article 110 prevents any Member State taxing
other Member States’ products more heavily than their own.

2.22 Articles 34 — 36, and the jurisprudence based on them, have been fundamental to
establishing the Single Market. They forbid any quantitative restrictions on imports or
exports, i.e. quotas or similar, or any “measures having equivalent effect”. Article 34
in particular has been used by the CJEU over the years to rule illegal a wide range of
Member States’ measures that potentially have an impact on trade between Member
States. In a series of noteworthy cases*, the CJEU has established that the Treaty
provisions apply to all national rules that might hinder trade and that any product legally
produced in one Member State can be sold in all (the famous “Cassis de Dijon” case),
subject to certain limited exceptions, and that national legislation having the effect of
preventing this was unlawful.

2.23 The effect of these rules is that:

e With certain limited exceptions, any national rules which hinder the access of goods
from one Member State to another’s market are unlawful unless they can be justified.
This is true whether another Member State’s goods are directly discriminated against
(“distinctly”); discriminated against because rules in practice make it harder for that
Member State’s goods to comply (“indistinctly”); or because a 