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The [Name of PCT] Primary Care Trust (Transfer of Property and Liabilities) Order 20[12]
The Secretary of State for Health makes the following Order in exercise of the powers conferred by section 272(7) and (8) of, and paragraph 9 of Schedule 4 to, the National Health Service Act 2006(
).
Citation, commencement and interpretation

1. — LISTNUM "SEQ1" \l 2  This Order may be cited as the [Name of PCT] Primary Care Trust (Transfer of Property and Liabilities) Order 20[12] and shall come into force on [  ] 20[12].

(1) In this Order—

“the Act” means the National Health Service Act 2006;

“the direction” means the direction given by the Secretary of State dated [       ] identifying the land, other property and liabilities belonging to the [  ]Primary Care Trust to be transferred to the [name of NHS Trust];
“competent authority” means a person or body with power to dissolve the transferee;

“disposition” means a disposition of any kind by whatever means whether directly or indirectly and whether by one or more transactions of any interest of the transferee in the land or the capital value of its interest in the land including:-

(a) a legal or equitable conveyance or transfer of a freehold interest (or, if the title to the land is leasehold, a transfer or assignment of the leasehold interest); 

(b) a grant of a lease (or if the title to the land is leasehold, the grant of a sublease);
(c) a grant of a right to occupy;
(d) a mortgage or charge; and
(e) any combination of the above;
and “dispose of” or “disposal of” has a corresponding meaning;
“land” means any land and buildings identified in the direction, including any part of the land and buildings and any plant and other items affixed to such land and buildings;

“liquidator” includes a person acting as an insolvency practitioner within the meaning given in section 388 of the Insolvency Act 1986(
), the official receiver, a receiver appointed under section 101 of the Law of Property Act 1925(
), any trust special administrator appointed pursuant to Part 1, Chapter 5A of the Act and any administrator appointed to manage the property of the transferee howsoever appointed;

“NHS contract” means an arrangement under section 9 of the Act ;

“the transfer date” means [date Order comes into force];

“the transferee” means  [Name of NHS trust], and its statutory successor at any point in time, including where it is subsequently authorised as an NHS foundation trust under section 35 of the  Act, that authorised NHS foundation trust “statutory successors”;

“transferor” means [Name of PCT].

Transfer of property and liabilities 
2.  Subject to articles 3, 4 and 5, on the transfer date, the land, other property and liabilities identified in the direction shall be transferred from the transferor to the [Name of NHS trust].

Conditions of transfer on use of land

3. — LISTNUM "SEQ1" \l 2  Where, under article 2, land is transferred to the [Name of NHS trust], the transfer is subject to the rights and liabilities set out in this article and the Schedule.

(1) The transferee, or, where a liquidator is appointed, the liquidator, must, subject to paragraphs (5), (8) and (9), transfer the land free from financial encumbrances to the Secretary of State or to such person or body as the Secretary of State may nominate, for nil consideration, in the following circumstances—

(a) a liquidator has been appointed in respect of the transferee;

(b) the land, or any part of it, is no longer being used for the purpose of providing services under the Act;  
(c) a final decision of the Secretary of State or other competent authority to dissolve the transferee; 

(d) any NHS contracts or other contracts held by the transferee under which the transferee provides services under the Act are terminated or expire without being renewed;

(e) the transferee or the liquidator wish to dispose of the transferee’s interest in the land, or any part of it; or

(f) where there has been a breach of any of the provisions of this Order. 

(2) The transferee must notify the Secretary of State of the occurrence of any of the circumstances in sub-paragraphs (a) to (f) of paragraph (2) as soon as practicable after  they have arisen and subject to paragraphs (5), (8) and (9) the transfer must occur as soon as practicable thereafter.

(3) Where there is a transfer to the Secretary of State pursuant to paragraph (2)—

a) the transferee's public dividend capital will be treated as being repaid up to the net book value of the land at the date of the transfer to the Secretary of State; or 

(b) in the event the net book value of the land as at the transfer to the Secretary of State is greater than its net book value as at the transfer date, the Secretary of State may require the transferee to repay public dividend capital in an amount representing that difference.
(4) If the Secretary of State is of the opinion that the land should remain with the transferee and should not be transferred under paragraph (2), the Secretary of State may refuse to accept the transfer.   

(5) (a) In the event the Secretary of State refuses the transfer under paragraph (5) the transferee or a liquidator may dispose of the land in accordance with the Schedule and the Secretary of State may elect either—
(i) that the provisions of the Schedule are not to apply with respect to a successor in title to the land; or

(ii) that the provisions of the Schedule are to apply with respect to a successor in title to the land.
(b) If, in accordance with sub-paragraph (a)(i) the provisions of the Schedule are not to apply against a successor in title, the provisions in the following paragraphs of the Schedule shall be deemed not to apply—
(i) paragraph (b) of the definition of Termination Date;
(ii) definition of transferee; and 

(iii) paragraphs 2(2)(b), 6 and 7(a)(iii) .  

(6) The transfer is subject to any existing rights in the land and in particular the transferee must take all reasonable steps to ensure that any bodies providing services under the Act which occupy, use, or have any other interest in, the land at the transfer date may continue to occupy or use the land or have such interest in the land to the same extent.

(7) (a) Notwithstanding the provision in paragraph (5), the Secretary of State may waive the obligation on the part of the transferee in paragraph (2) in the following circumstances—
(i) where part, or parts, of the land are not being used to provide services under the Act; or
(ii) where there has been a breach of any of the provisions of this Order; or
(iii) where a NHS contract or other contract held by the transferee under which the transferee  provides services under the  Act is terminated or expires without being renewed but where the transferee still retains other such contract or contracts.
(b) Where, under paragraph (8)(a) the Secretary of State waives the obligation on the transferee in paragraph (2), the land will remain with the transferee at least until such time as there is a further occurrence of any of the circumstances set out  in paragraph (2)(a) to (f).
(8) The following dispositions will not be treated as dispositions for the purposes of paragraph (2)— 
(a) a disposition to a statutory body or service supply company if for the purpose of an electricity substation, gas governor, sewage pumping station, water pumping station or other utility services which have been or are to be constructed or installed in or upon the land;
(b) a lease or tenancy conferring no security of tenure for a term of three years or less which is not granted at a premium;
(c) a disposition entered into by the transferee for the purpose of complying with its obligations in paragraph (7); 

(d) a mortgage or charge of the land to which the Secretary of State has provided written consent; 
(e) a transfer of part of the land to which the Secretary of State has provided written consent; or

(f) any other disposition to which the Secretary of State has provided written consent.

(9) The transferee—
(a) must, within 28 days of the transfer to it of the land, apply to the Land Registry for the registration of the transferee’s title to the land subject to the provisions set out in the Schedule and must simultaneously apply to the Land Registry for the entry of—
(i) an agreed notice to protect the interest of the Secretary of State under paragraph (2); and
(ii) a restriction in the proprietorship register (under section 43(1)(a) of the Land Registration Act 2002(
) in Form N as prescribed by Rule 91 of, and Schedule 4 to, the Land Registration Rules 2003(
)) in the following terms—
“No disposition of the registered estate by the proprietor of the registered estate, or by the proprietor of any registered charge, not being a charge registered before the entry of this restriction, is to be registered without a written consent signed by the Secretary of State for Health of Richmond House, 79 Whitehall, London SW1A 2NS or his conveyancer;”;
(b) must take any further steps required to ensure that the agreed notice and restriction referred to in sub-paragraph (a) are entered on the proprietorship register;

(c) must provide  the Secretary of State with confirmation of the entry of the agreed notice and the restriction referred to in sub-paragraph (a) as soon as practicable after it receives notification of the same from the Land Registry;

(d) in the event that it has not registered the restriction referred to in sub-paragraph (a), is to be deemed to have consented to the entering in the proprietorship register of the restriction referred to in sub-paragraph (a) by the Secretary of State (under section 43(1)(b) of the Land Registration Act 2002); and
(e) must not, without the prior written consent of the Secretary of State, apply to dis-apply, modify or remove (by cancellation or otherwise) the restriction entered in the proprietorship register in accordance with sub-paragraphs (a) or (d).

(10) The transferee must throughout its ownership of the land keep it in a state of repair and condition consistent with the use of the land for the provision of services under the Act;

(11) Where the land is leasehold the transferee must—
(a) not enter into any renewal lease or new lease of the land without the written consent of the Secretary of State and as a condition of providing his consent the Secretary of State  may require the transferee to enter into a deed of covenant in his favour in which the transferee covenants to comply with the provisions of this Order and the Schedule;

(b) not refuse or otherwise elect not to take a renewal lease of the land without first notifying the Secretary of State and offering to assign or transfer the lease to the Secretary of State or a person nominated by the Secretary of State;

(c) not exercise any break right in a lease of the land without first offering to assign or transfer the lease to the Secretary of State or a person nominated by the Secretary of State;
(d) comply with the tenant covenants in the lease of the land, promptly giving to the Secretary of State notice of any breaches of such covenants notified to it, giving the Secretary of State the option to remedy any such breaches and reimbursing him or his nominee the full cost incurred by him or on his behalf in remedying such breaches;

(e) give the Secretary of State sufficient written notice in respect of the matters set out in paragraph (12)(b) and (c) for the Secretary of State to determine whether to take an assignment or transfer of the lease and for such an assignment or transfer to be completed.

(12) Where the land forms part of a site, the remainder of which is not transferred under this article, the transferee shall execute and deliver such deed as may be required and approved by the Secretary of State, to provide for the creation of rights, or the imposition of liabilities, in relation to the land or the remainder of the site as the case may be.
 Other conditions of transfer

4.  Any documents or records transferred by virtue of this Order to the transferee are transferred subject to the condition that the transferee must allow the transferor to access, inspect and take copies of those documents or records at all reasonable times on reasonable notice where access to, or inspection or the copying of such documents is necessary or incidental to the efficient discharge by the transferor of its functions and obligations.

Apportionment of property and liabilities

5.  Where a direction, either expressly or by implication, requires the apportionment of any property or liabilities identified in the direction, the property or liabilities must be apportioned—

(a) as specified in the direction; or

(b) where the direction contains no provision relating to the apportionment, so that only the property and liabilities which relate to the land transferred, or for which land the transferee assumes responsibility for managing, transfer to the transferee and so that the remainder remains with the transferor,

(c) and the property, so far as it consists of rights, and liabilities, must be modified in each case so far as is necessary to give effect to this apportionment.

Liabilities not transferring

6.  No liability in tort in respect of any claim for damages for death or personal injury caused or alleged to have been caused before the transfer date is to transfer under this Order to the transferee.

Arbitration

7.  Any dispute between a transferor and the transferee arising out of the transfer made by this Order—

(a) may be resolved by such means as the transferor and the transferee agree; or

(b) failing agreement between them, must be referred for arbitration—

(i) to a person appointed by the parties, or

(ii) in the event the parties fail to agree to appoint a person, to a person appointed by the Secretary of State.

Compensation: land or assets leased or hired from a third party

8. — LISTNUM "SEQ1" \l 2  Where any property apportioned in accordance with article 5 falls within paragraph 9(5) of Schedule 4 to the Act and a third party has suffered loss, the Secretary of State may on application, supported by such evidence as the Secretary of State may reasonably require, pay compensation to that third party equal to the amount of any loss which the Secretary of State is satisfied that the third party has suffered.

(1) In paragraph (1), “loss” means financial loss which is a direct and reasonably foreseeable consequence of the apportionment made in accordance with article 5, excluding any loss in respect of which there is a remedy against the transferor or the transferee.

Signed by authority of the Secretary of State for Health
Dated
Member of the Senior Civil Service
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