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Victoria Quay

Edinburgh EH6 6QQ

Date 08 March 2013
Dear [REDACTED]
Request for information
Thank you for your email of 11 February requesting information under the Freedom of Information Act 2000 (FOIA).  You requested:

“1) A copy of all legal advice received by the UK Government since 1 January 2011 which relates to possible Scottish independence

2) A copy of all information held which relates to such advice, including that held on the commissioning of such advice, the process of producing it, and its distribution, and all discussion of its contents”

You have asked for information received by the UK Government.  I am only able to respond in relation to information held by the Office of the Advocate General for Scotland (OAG).  I have considered each of your requests in turn.

Request for a copy of all legal advice received by the UK Government since 1 January 2011 which relates to possible Scottish independence

 

I confirm that OAG holds information falling within the terms of your request.  However, I consider that all information held by OAG falling within the terms of your request that is not already in the public domain is exempt from disclosure under FOIA.  I have set out my reasons for reaching this conclusion below. 

Before doing so, it may be helpful for me to draw your attention to the following documents which set out the UK Government's view on whether the Scottish Parliament has competence to legislate for a referendum on independence, and may therefore go some way to satisfying your request.  The first is the UK Government's consultation document, Scotland's Constitutional Future, launched on 10th January 2012, which sets out the Government's view on this matter at pages 10 and 11:

http://www.official-documents.gov.uk/document/cm82/8203/8203.pdf  

The second is the text of a speech given by the Advocate General for Scotland, Lord Wallace of Tankerness QC, at the University of Glasgow on 20th January 2012, which can be found here:

https://www.gov.uk/government/speeches/scotlands-constitutional-future  

The third is a paper published by the UK Government which looks at Scotland’s place in the UK and how it contributes to and benefits from being part of the UK.  Annex A to that paper, is a legal opinion prepared by Professors James Crawford and Alan Boyle for the UK Government which can be found here:

https://www.gov.uk/government/publications/scotland-analysis-devolution-and-the-implications-of-scottish-independence 

Section 42 of FOIA 

I consider that the request for legal advice would fall within the terms of section 42(1) of FOIA, which provides that information in respect of which a claim to legal professional privilege (LPP) or, in Scotland, to confidentiality of communications could be maintained in legal proceedings is exempt information.

The principle of LPP has been established by the courts in recognition of the fact that there is an important public interest in a person being able to consult his or her lawyer in confidence. It is important that the Government is able to seek legal advice so that it can make its decisions in the correct legal context.  However, section 42 requires consideration of the public interest test.  OAG recognises that there are some arguments in favour of disclosing the information you have requested due to the public interest in possible Scottish independence and also the general public interest in the openness of government and its accountability for the quality of its decision making.  However in this case, that is heavily outweighed by the strong inbuilt public interest in a government being able to seek legal advice and to hear the arguments both for and against a particular view, weighing up their relative merits.  This is because the process of providing legal advice relies, for its effectiveness, on each side being open and candid with the other.  Such candour is ensured by the operation of LPP.  The importance of this principle was debated and reinforced in the House of Lords in Three Rivers District Council and BCCI v The Governor and Company of the Bank of England (No. 6) [2005] 1 AC 610.  Disclosure of legal advice therefore has a high potential to prejudice the government’s ability to defend its legal interests and would diminish the ability of government to debate matters internally, free from political debate.  Therefore on balance, I have concluded that the public interest test falls in favour of not disclosing this information.

A copy of all information held which relates to such advice, including that held on the commissioning of such advice, the process of producing it, and its distribution, and all discussion of its contents

Section 42 of FOIA

Information which contains legal advice would fall within the terms of section 42(1) of FOIA.  As noted above, Section 42(1) recognises the validity of withholding information that is subject to LPP, which exists in order to encourage clients to be frank and open with their legal adviser, secure in the knowledge that those communications would not be disclosed without their consent.  It is important that the Government is able to seek legal advice so that it can make its decisions in the correct legal context.  The legal adviser must be in possession of all material facts in order to provide sound advice.  The Government must, therefore, feel confident that it can disclose all relevant facts to its legal adviser.  

While OAG recognises the importance of transparency of decision making, it considers, as stated above, that the process of providing legal advice relies for its effectiveness on each side being open and candid with the other.  For these reasons,  it is considered that the public interest in maintaining LPP under section 42(1) outweigh the arguments in favour of disclosure. 

Section 35 of FOIA

Information relating to legal advice, including that held on the commissioning of such advice, the process of producing and distributing it together with all discussion of its contents relates to the development of Government’s policy in relation to the potential consequences of the referendum on Scottish independence.  Therefore the information falls under Section 35(1)(a) of FOIA which is subject to the public interest test.  Whilst it is recognised that there is a public interest in greater transparency in Government policy development, it is considered that disclosure is outweighed by the public interest in allowing a safe space for Ministers and officials to develop policy without the fear of premature disclosure, until such time as policy is decided and made public.  Accordingly, it is thought that the balance of public interest favours withholding this information.  

Further steps 

You may, if dissatisfied with the treatment of your request, ask OAG to conduct an internal review of its decision.  The internal review will be conducted by someone other than the person who took the initial decision.  Requests for internal review should be addressed to the Information Officer, Office the Advocate General, Victoria Quay, Edinburgh, EH6 6QQ.

If following the internal review you remain dissatisfied with the treatment of your request by OAG then you may take your complaint to the Information Commissioner, whose address is Wycliffe House, Water Lane, Wilmslow, Cheshire, SK9 5AF.  Details of the complaints procedure can be found here:

http://www.ico.gov.uk/complaints/freedom_of_information.aspx. 

Yours sincerely, 

[REDACTED]


