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FOREWORD
In June 2012, the Government published its response to the Modern Workplaces: Equal Pay consultation.  This response sets out our commitment to introduce regulations for mandatory equal pay audits in the specific circumstances where an employment tribunal finds a clear breach of equal pay law.  

Since the introduction of equal pay legislation in Britain in 1975, there has been significant progress in achieving equal pay between men and doing the same or similar jobs in the workplace.  However, there are still some sectors of the economy that could do more to ensure equal pay becomes a reality for their male and female staff.    As part of our drive towards modern workplaces we are committed to taking action to tackle discrimination, correct historic pay inequalities and ensure that men and women throughout Britain receive equal pay. 

Mandatory equal pay audits are just one of a number of measures designed to improve the working lives of women.  We are working to address the underlying causes of the pay gap through other initiatives such as the right to request flexible working and the introduction of a new system of flexible parental leave.  Last year we established the Women’s Business Council, an independent working group, to advise the Government on practical evidence-based solutions for Government, business and others to maximise women’s contribution to economic growth and they will shortly report on how the talent of women can benefit business and support the economic independence of those women who want to work. 
We remain committed to encouraging employers to take non-legislative and voluntary approaches to tackle a range of employment-related issues where this is possible.  For example, Think, Act, Report is a voluntary business-led initiative aimed at promoting greater transparency on gender employment issues in the workplace and providing a framework to help companies think about gender equality matters, including equal pay, in their workplaces.  There are currently about 90 leading organisations signed up to Think, Act, Report, representing over 1.6 million employees.  This is set to increase with more companies expected to sign up.  A number of organisations have assisted the Government in the promotion of this scheme to raise awareness in the business community.  

Our intention is that equal pay audits will only be imposed on the very few employers who have been found by an employment tribunal to have breached legislation prohibiting sex discrimination in relation to pay.

We have therefore included a power in the Enterprise and Regulatory Reform Act 2013, which will enable Ministers to make regulations requiring employment tribunals to order employers who are found to have breached equal pay laws to carry out equal pay audits.  Our aim is to make employers mindful of the need to regularly review their pay systems to ensure that men and women within their workforce are being paid equally for the jobs they do. 

We want to ensure that appropriate safeguards are in place to prevent the risk of any unnecessary burden on employers, particularly where the employer has recently taken effective action to prevent equal pay breaches occurring or continuing.  That is why we gave an assurance in the Government response to the Modern Workplaces consultation that we would consult further on the details of equal pay audits, and on the contents of the forthcoming regulations. 

This consultation fulfils that commitment and provides the opportunity to help shape the legislation which we intend to introduce in 2014.   We would like to invite all those who responded to the equal pay section of the Modern Workplaces consultation, as well as other interested parties, to take part in this exercise.  

Getting this right will ensure a significant stride is made in addressing the issues preventing women from contributing more to the economic growth of the country and in the creation of fairer workplaces.
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INTRODUCTION
1. The gender pay gap has persisted despite equal pay legislation being in force for nearly 40 years.  Although pay discrimination is not the only or even the primary cause of the gender pay gap, it does contribute to it.  According to recent research
, 36% of the gender pay gap could not be explained by any observable factors.  This suggests that discrimination may be a continuing barrier to equality of pay between men and women in the workplace.

2. It is perhaps for this reason that there was support for the Government’s equal pay audits proposal in the Department for Business, Innovation and Skills (BIS) 2011 public consultation on “Modern Workplaces”
, especially from employees and their representative bodies.  Although the majority of business respondents (and their representative bodies) expressed concerns about equal pay audits, some businesses did accept that equal pay audits are reasonable and justifiable where there has been a clear breach of equal pay laws
.

3. When it comes into effect this legislative measure will require employment tribunals to order employers who are found to have discriminated because of gender in matters that relate to pay, to undertake an equal pay audit.  This will not however be the case where the tribunal considers that one or more of four exceptions apply:  
i.
An audit that satisfies prescribed requirements was carried out by the employer in the previous three years.

ii.
The tribunal finds that the employer’s current pay arrangements are transparent so that it is clear, without an audit, whether any action is needed to prevent any breaches of equal pay laws occurring or continuing.

iii.
The tribunal has found no reason to believe that the employer’s breach of equal pay law is a systemic problem.

iv.
The disadvantages of an audit would outweigh the benefits of doing one.

4.
The Government believes that many employers are doing the right thing and are ensuring that they pay their male and female employees who do the same or similar work equally.  However, for the few that do not, the Government also believes that being required to undertake equal pay audits will ensure that employers who have clearly not understood, or chosen not to comply with equal pay law, are able to identify and address the cause(s) of any pay inequality between their male and female staff.  Equal pay audits also enable employers to be aware of any unknown and unintentional pay inequalities, take the necessary steps to address these and will help employers to avoid future equal pay claims against them.  Also, when disclosed to staff, equal pay audit results demonstrate transparency on the part of employers.   
5.
We have taken into account the public responses to the equal pay section of the Modern Workplaces consultation.  In our response of 19th June 2012, we announced that we would go ahead with our equal pay audit order proposal.  However, we also committed to first seeking views, through a further consultation, on the content of equal pay audits and related publication requirements
.

6.
Since then, through the Enterprise and Regulatory Reform Act which received Royal Assent in April 2013, we have amended the Equality Act 2010 to include a power to provide for equal pay audits (see Annex 1).  This power enables Ministers to make regulations that will require employment tribunals to order employers to undertake an equal pay audit where they have been found to be in breach of equal pay laws, except in circumstances where any of the exceptions at paragraph 3 apply
. 

7.
The main purpose of this further consultation is to seek views on the remaining detail of equal pay audit orders to be made by employment tribunals, so as to inform drafting of the regulations.  It also picks up one or two outstanding issues arising from the earlier consultation or from work within Government on equal pay audits.   

Chapter 2:

________________________________________________________________________

EXISTING EQUAL PAY LEGISLATION
8.
Legislative provisions on equal pay aim to ensure that where women and men are employed to do equal work they should receive the same contractual pay and rewards for it.  Legislative provisions prohibiting sex discrimination aim to ensure there is no discrimination because of sex in relation to any non-contractual pay and conditions.  “Equal work” is defined in the Equality Act 2010 as work which is:

· the same or broadly similar (known as ‘like work’);
· different, but which is rated under the same job evaluation scheme as being equivalent work (known as ‘work rated as equivalent’); and,
· different, but of equal value in terms of factors such as effort, skill and decision-making (known as ‘work of equal value’).
 
9.
The equality of terms provisions in sections 64 to 76 of the Equality Act 2010 apply to all contractual terms, including pay and other employment benefits - wages and salaries, non-discretionary bonuses, holiday pay, sick pay, overtime, shift payments, occupational pension benefits. Non-monetary contractual terms are also covered, such as leave entitlements and access to sports and other social benefits, for example, company cars.  The provisions in the Equality Act 2010 prohibiting direct and indirect sex discrimination at work cover non-contractual terms such as discretionary bonuses, promotion, transfer and training etc
.
10.
It is the employer’s responsibility to show that any difference in the contractual terms of a man and woman employed on equal work is due to a material factor which does not discriminate on the basis of sex
.  Differences such as additional duties, level of responsibility, skills, the time at which work is done, qualifications, training and physical effort could be of practical importance in determining this.  A claimant has the right to claim pay arrears for up to six years in the employment tribunal where a breach of equal pay law has been established.

BENEFITS OF EQUAL PAY AUDITS
11.  
An equal pay audit is a systematic investigation into the causes of any gaps in pay between men and women who work for the same employer and do equal work.  The aim is to identify any pay inequalities that may exist between male and female workers and where the employer cannot satisfactorily explain the inequality by reasons other than gender, the employer should take all necessary steps to address the situation. 
12.
Equal pay audits are advantageous to employers because they:

· help employers reward their male and female employees without discrimination where they are doing equal work.  This enhances motivation, reduces absenteeism, and is crucial in enabling employers attract and retain the best employees; 

· facilitate transparent pay systems and send a positive message to the workforce;
· help employers avoid equal pay claims being made against them; and
· show good management practices and facilitate the achievement of business objectives by increasing productivity of workers who trust their employers.

EQUAL PAY AUDITS IN THE ENTERPRISE AND REGULATORY REFORM ACT 2013

13.  The Government’s intention is that equal pay audits should not become an unnecessary burden on employers who have taken steps to comply with equal pay laws, even if they subsequently lose an equal pay case.  Therefore, new subsection 139A(5) of the Equality Act 2010 sets out four circumstances under which regulations must provide that employment tribunals must not make an equal pay audit order.
i.
The first exception is that within the previous three years, the employer has carried out an equal pay audit that satisfies requirements that will be prescribed in regulations. 


ii.
The second is where the employer’s current pay arrangements are transparent so that it is clear, without an equal pay audit, whether action is needed to prevent any breaches of equal pay laws occurring or continuing.


iii.
The third is that the employment tribunal has found no reason to believe that the employer’s breach of equal pay law is a systemic problem.


iv.
The final exception is where the disadvantages of carrying out an equal pay audit would outweigh the benefits of doing so.


WHAT REGULATIONS ON EQUAL PAY AUDITS WILL CONTAIN
14.
We intend the regulations to include the following provisions:

i. A requirement  that employment tribunals must order an employer to undertake an equal pay audit where the employer has been found by the tribunal to have breached pay discrimination provisions, subject to the exceptions set out in paragraph 13 above.
ii. Provisions setting out the required content of an equal pay audit. 
iii. Provisions for determining whether an equal pay audit has been complied with (including any relevant time limits). 

iv. Provisions on the disclosure of the results of an equal pay audit.  
v. Circumstances in which an equal pay audit must not be ordered by an employment tribunal, despite an employer being found to have been in breach of equal pay laws (see paragraph 13 above).

vi. A power for employment tribunals to impose (repeatedly if necessary) a civil penalty up to a maximum of £5,000 for non-compliance with an equal pay audit order.   

vii. An exemption period for micro and start-up businesses.  The Government wants to see how equal pay audits work with other types of businesses before it decides whether or not they should apply to micro and start-up businesses. 
Q1. 
Should the regulations cover anything else?  If so, what is this and please explain why the regulations should cover this. [Maximum word limit – 250 words]
Chapter 3: 
________________________________________________________________________

ISSUES TO BE COVERED IN THE REGULATIONS NEEDING FURTHER CONSIDERATION
I.     
THE CONTENT OF EQUAL PAY AUDITS 

15.
Broadly speaking, the purpose of an equal pay audit is to determine whether a pay system is non-discriminatory.  An equal pay audit is therefore an important tool for an employer to identify any pay inequalities between women and men and determine whether the reasons for such inequalities can be explained by reference to something other than gender.  This will result in a pay and benefits system that is transparent and clear to employees.   
16.  
The Government believes that equal pay audits are an effective way of establishing whether employers are providing equal pay irrespective of gender to all their employees who do like work, work rated as equivalent or work of equal value (“equal work”).

17.  
Though not an exclusive list, the Government would expect that an equal pay audit, depending on the nature of the equal pay claim (like work, work rated as equivalent or work of equal value), should cover the following:

· Comparisons of the employment terms and conditions of men and women doing equal work, including contractual and non-contractual pay.
For instance:

· 
different non-basic pay, terms and conditions for different groups of employees, such as attendance allowances, overtime or unsocial hours payments;
· 
discretionary pay systems, such as discretionary starting salaries, merit pay and performance-related pay, and justifying any differences based on objective criteria; or,
· 
market-based pay systems or supplements not underpinned by job evaluation; and 
· 
job evaluation schemes that have not been implemented in a gender neutral way or that are out of date.

· Identification and explanation of any pay differences between men and women.
· Where appropriate, the identification of any action required to eliminate pay inequalities that have been detected and cannot be explained by non-sex discriminatory reasons.
Q2. 
In order to ensure basic clarity and understanding of what is required, we believe that regulations should set out minimum requirements for the content and form of an equal pay audit while allowing employment tribunals to specify detail such as timing and employee coverage, on a case by case basis.  Do you agree with this proposal?  If not, please explain your answer? [Maximum word limit – 250 words]
II.    
DETERMINING WHETHER AN EQUAL PAY AUDIT HAS COMPLIED WITH SPECIFIED STANDARDS 
18.
If a tribunal has ordered an equal pay audit to be carried out, it will clearly be necessary to ensure this is done, and to the standard required by the tribunal, including meeting such requirements as are set out in the regulations.  Someone will therefore need to assess and, as necessary, sign-off the equal pay audit.   

19.
Independent auditors could be commissioned by the employment tribunal to sign off the equal pay audit.  By so doing, they would be confirming that the equal pay audit meets the standards set out in regulations, and imposed by the tribunal.


Advantages: independent auditors could provide employers with compliance guidance for the requirements of an equal pay audit ordered by an employment tribunal.  An auditor appointed for this purpose might also be in a position to advise the employer on how best to carry out the equal pay audit.


Disadvantages: use of an auditor would be likely to involve an extra cost burden on the employer.  
20.   
We are aware however, that only specially trained employment judges hear equal pay cases in employment tribunals.  These judges are skilled and experienced in interpreting and applying equal pay legislation and are conversant with all the relevant case law and different job evaluation schemes.  As a result, we believe that employment tribunal judges too may have an important role to play in deciding whether or not an equal pay audit presented to it complies with the standards set out in an equal pay audit order. 
21.  
Therefore, in order to ensure that we get the details of these provisions right, we would welcome views on the following question:   

Q3.  
When completed, who do you think should sign-off equal pay audits - independent auditors or employment tribunal judges?  Why do you think these individuals should be responsible for signing off equal pay audits?  If neither of them, what process do you think should be put in place to ensure that equal pay audits comply with the required standards?  [Maximum word limit – 250 words]
III. 
TRANSPARENCY – PUBLICATION OR DISCLOSURE OF PAY AUDIT RESULTS  
22.
Having a transparent pay policy is important because it enables employers to show that their pay policies are non-discriminatory.  Where there is a problem, it enables them to spot that and take the necessary remedial action.  It is for this reason that Section 77 of the Equality Act 2010 now renders unenforceable any employment contract terms that seek to prevent, in certain circumstances, discussions about pay between staff directed at detecting discriminatory terms.  We are also encouraging companies to sign up to our voluntary initiative 'Think, Act, Report', which is aimed at improving gender equality at work.  This approach is working with more than 90 companies signed up to it and covering over 1.6 million employees.

23.
By publication of equal pay audit results, we mean making them available to a wider audience than just the relevant employees and their representative bodies – for example on the company’s website and/or in its Annual Report.  
24.
By disclosure of such results, we mean making them known to relevant parties only.  Relevant parties would be the employment tribunal, the employer’s workers that are covered by the equal pay audit, and where they exist, the employee representative bodies.
25.
Both publication and disclosure of equal pay audit results have their advantages and disadvantages.  Where the information is published, it can be used by other organisations to see if they might have problems with their pay policies.  If they do, they can take steps to rectify them.  Publication also fosters the promotion of best practice, where organisations can showcase their pay transparency policies to others.  On the other hand, published data may have commercial sensitivities; it may, particularly for small companies, require disproportionate staff time and resource to make public and could create a risk of breach of the Data Protection Act 1998, if data about individual employees enables those employees to be identified.   

26.
Where the information is disclosed, all the above risks are reduced, while the employees concerned are kept in the picture about the outcome of the audit.  On the other hand, disclosure of the results of equal pay audit results could lead to employees covered by the audit realising that they have a claim against the employer and taking legal action against them before the employer has an opportunity to rectify the position. 
27.
Some respondents to the equal pay audit section of the Modern Workplaces consultation told us that the results of equal pay audits should be published, but only in a manner that is proportionate to the size and resources of the organisations that have undertaken them.  They also told us that employees, unions and other relevant parties should immediately be notified of the results of equal pay audits.
28.
In our response to the first consultation on equal pay audits that came out in the Modern Workplaces consultation, we said that we would consider the pros and cons of publishing and disclosing equal pay audit results.  We have done this and take the view that, since there is clearly a risk of unforeseen consequences to an employer in making this information public, the disadvantages of publication outweigh the advantages.  We will therefore not be requiring publication of the results of an equal pay audit by employers.  However, we believe, in our work to promote pay transparency, that it is right that equal pay audits ordered by employment tribunals should be disclosed to the employees covered by the audit, any representative body they may have, and of course the employment tribunal that ordered the equal pay audit, who will need to verify that the audit complies with the order that it made.  We would also recommend that organisations should publish their equal pay audits if they wish to do so, bearing in mind any data protection issues.

29.  
Any employer who discloses (or publishes) an equal pay audit must ensure that when doing so he or she complies with the provisions of the Data Protection Act 1998 relating to the processing of personal information.  This may require anonymising data and otherwise ensuring that an individual’s personal information is processed in accordance with the Act.  
Q4.  
Do you agree that limited disclosure rather than publication of equal pay audit results is the right approach?  If not, why?  [Maximum word limit – 250 words]
Q5.  
Do you foresee any difficulties with the disclosure of the results of an equal pay audit from a Data Protection Act point of view?  If you do, what are these? [Maximum word limit – 250 words]
Chapter 4:
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GUIDANCE ON EQUAL PAY AUDITS AND THE EQUALITY AND HUMAN RIGHTS COMMISSION EQUAL PAY AUDIT TOOLKIT 
30.
The Equality and Human Rights Commission’s Code of Practice on Equal Pay sets out good practice guidance on how to carry out an equal pay audit.
  This covers 5 steps which employers can implement on a voluntary basis.  Equal pay audits undertaken voluntarily will not necessarily be the same as those that are ordered by an employment tribunal, especially in terms of what steps may be taken when undertaking a voluntary equal pay audit, compared to what must be done when undertaking a mandatory equal pay audit.  However, we think that these 5 steps from the Commission’s good practice guidance under the Code of Practice here are helpful in terms of providing a general idea of what an equal pay audit entails:

Step 1 - Employers should decide the scope of the equal pay audit (whether it is for the whole organisation or for a certain type or group of employees within the organisation).  Once this has been decided, employers should then identify what human resources data is required to undertake the audit.

Step 2 - Employers should identify the areas within the organisation where men and women are doing the same or broadly similar work, work rated as equivalent, and work that can be shown to be of equal value.  

Step 3 - Employers should collect and compare pay data to identify any significant pay inequalities.

Step 4 - Where significant pay inequalities are identified, employers should establish the causes, assess the reasons for them and determine whether the pay gaps are related to gender.

Step 5 - If the pay inequalities cannot be explained by reasons other than gender (direct or indirect discrimination), the employer should develop an equal pay action plan to remedy any direct or indirect discrimination, to which the senior management of the organisation must sign up.

NOTE: If at step 3, it is discovered that there is no pay gap, employers are advised to undertake to continue reviewing and monitoring their pay policies so that they do not unintentionally breach equal pay laws in future. 

Please see Annex 3 for a more detailed account of this process.
Q6. 
Does the EHRC guidance
 on voluntary pay audits provide a suitable basis for guidance to employers who have been ordered to undertake an equal pay audit by an employment tribunal?  Is additional guidance needed?  If so what more should it cover? [Maximum word limit – 250 words]   

Chapter 5:

________________________________________________________________________

OTHER ISSUES 
Involvement of staff in the audit process: 
31.
It is desirable that employers who have been ordered by an employment tribunal to undertake an equal pay audit, do so in partnership with their staff and any relevant staff representative body such as a staff association or trade union.  This will maximise the buy-in to the equal pay audit results and ensure the success of any subsequent action that is taken to remedy any inequalities that may have been uncovered by the equal pay audit.
32.
When undertaking an equal pay audit, best practice advocates that the audit work sits with a team comprising managers, staff and any staff representative body.  Though it will not be a requirement in regulations and it will be up to employers to determine the most effective way of complying with an equal pay audit order, in line with best practice, we would like employers to endeavour to identify individuals with a good understanding of equal pay principles [and legislation] as well as possessing the necessary skills to help develop and execute the audit.  Employers should offer training where necessary.  It is suggested that the following people or groups should be considered for involvement in the equal pay audit process:
· a human resources manager;  

· someone with knowledge and experience of equality and diversity and the relevant legislation;  

· a data analyst;  

· a payroll manager;
· staff to be covered by the equal pay audit; 
· staff representative bodies.  

33.
The employer should ensure that sufficient time and resources are available to undertake the equal pay audit, bearing in mind any time scales that have been set by the employment tribunal. 
Number of cases being settled:

34.
Respondents to the first consultation expressed concern that the introduction of mandatory equal pay audits following a breach of equal pay law would lead to an increase in the settlement of claims.  We addressed this concern in the Impact Assessment that we published alongside the Government’s response.  In the response we acknowledged that employers may decide to settle claims rather than risk a judgment being made against them and then be ordered to undertake an equal pay audit.   
35.
The consultation responses did not however provide any hard evidence about the likely incidence of cases that would be settled because of the introduction of equal pay audit orders, neither are we aware of any relevant research on settlement behaviour in equal pay cases.  We therefore estimated in the Impact Assessment that there would be an increase in case settlements of between 10-25% at a cost of around £449 per case
. 

36.
In its consideration of our impact assessment, the Government’s Regulatory Policy Committee asked the Government Equalities Office to seek further information from employers about the possibility of early settlements.  This is so that the full impact of any burden created by the new regulations can be taken into account in the future.
Q7. 
Are you aware of any relevant research on settlement behaviour in equal pay cases?  If so, could you please provide a reference.
In the future, if you lose an equal pay claim brought against you, an Employment Tribunal will make an order for an equal pay audit to be undertaken (unless one or more of the exceptions applies). Taking this into account, as an employer:

Q8. 
How likely are you currently to settle an equal pay claim brought against you before it reaches a full Employment Tribunal hearing? 


                                         
-  Very likely  


                                         
-  To some extent 


                                         

-  Not at all

Q9. 
How likely would you be, under the new law, to settle an equal pay claim brought against you before it reaches a full Employment Tribunal hearing?


                                        
-  Very likely

                                        
-  To some extent 


                                        

-  Not at all
Q10. 
How likely are you currently to carry out a voluntary equal pay audit? 


                                         
-  Very likely  


                                         
-  To some extent 


                                         
-  Not at all 

Q11. 
How likely would you be, under the new law, to carry out a voluntary equal pay audit?


                                        
-  Very likely

                                        
-  To some extent 


                                        

-  Not at all
Next Steps 
37.
This consultation aims to inform the development of regulations providing for mandatory equal pay audits and the implementation of this policy.  We intend to legislate on equal pay audits in 2014, Parliamentary timetable permitting. 
HOW TO RESPOND
Thank you very much for the time you have taken to read this document.  We invite views on all the issues discussed in this consultation document.  You are however welcome to provide answers only to those issues of most interest or relevance to you or your business.  

This consultation will run for 8 weeks.  The closing date for responses is 18th July 2013.  We appreciate all responses in whatever format you choose to provide them.

Response forms are available at Annex 5 to this document.  

Please send written/typed responses to: 
Mr Yemi Atiku / Ms Evelyne Doh
Government Equalities Office
Department for Culture Media and Sports
4th Floor
100 Parliament Street
London
SW1A 2BQ 

Alternatively, electronic responses can be sent to:

Email: EqualPayAuditConsultation@culture.gsi.gov.uk 
If you would like to respond to this consultation using our online questionnaire please visit: https://dcms.eu.qualtrics.com/SE/?SID=SV_1FH4ojpf1ykCBAV.

When responding, please state whether you are responding as an individual, a business or whether your views are that of a representative body.  If responding on behalf of a representative body, please make it clear who your organisation represents and how the views of members were gathered.
Queries
Any queries on the issues raised in this consultation should be addressed to the contact address above.

Confidentiality and Data Protection

Information provided in response to this consultation, including personal information, may be subject to publication or disclosure in accordance with the access to information regimes (these are primarily the Freedom of Information Act 2000 (FOIA), the Data Protection Act 1998 (DPA) and the Environmental Information Regulations 2004.  If you want other information that you provided to be treated as confidential, please be aware that, under the FOIA, there is a statutory Code of Practice with which public authorities must comply and which deals, amongst other things, with obligations of confidence.
In view of this, if you consider information you have provided to be confidential, it would be helpful if you could explain to us why this is the case.  If we receive a request for disclosure of the information we will take full account of your explanation, but we cannot give an assurance that confidentiality can be maintained in all circumstances.  An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the department.

The Government Equalities Office will process your personal data in accordance with the DPA and in the majority of circumstances this will mean that your personal data will not be disclosed to third parties.
Complaints
If you have any comments or complaints about the way this consultation has been conducted, these should be sent to:

Kris MacNaughton

Better Regulation Lead

Government Equalities Office

Department for Culture Media and Sports
4th Floor
100 Parliament Street
London

SW1A 2BQ
A copy of the Consultation Principles: Guidance which replaces the Code of Practice on consultation is attached at Annex 4.  Alternatively it can be accessed by visiting the following web page - https://www.gov.uk/government/publications/consultation-principles-guidance.

ANNEX 1

EQUAL PAY AUDIT PROVISION IN THE ENTERPRISE AND REGULATORY REFORM ACT 2013
Equal pay audits

98 
Power to provide for equal pay audits
(1) 
The Equality Act 2010 is amended as follows.
(2) 
After section 139 insert—
“139A Equal pay audits
(1) 
Regulations may make provision requiring an employment tribunal to order the respondent to carry out an equal pay audit in any case where the tribunal finds that there has been an equal pay breach.
(2) 
An equal pay breach is—
(a) 
a breach of an equality clause, or
(b) 
a contravention in relation to pay of section 39(2), 49(6) or 50(6), so far as relating to sex discrimination.
(3) 
An equal pay audit is an audit designed to identify action to be taken to avoid equal pay breaches occurring or continuing.
(4) 
The regulations may make further provision about equal pay audits, including provision about—
(a) 
the content of an audit;
(b) 
the powers and duties of a tribunal for deciding whether its order has been complied with;
(c) 
any circumstances in which an audit may be required to be published or may be disclosed to any person.
(5) 
The regulations must provide for an equal pay audit not to be ordered where the tribunal considers that—
(a) 
an audit completed by the respondent in the previous 3 years meets requirements prescribed for this purpose,
(b) 
it is clear without an audit whether any action is required to avoid equal pay breaches occurring or continuing,
(c) 
the breach the tribunal has found gives no reason to think that there may be other breaches, or
(d) 
the disadvantages of an equal pay audit would outweigh its benefits.
(6) 
The regulations may provide for an employment tribunal to have power, where a person fails to comply with an order to carry out an equal pay audit, to order that person to pay a penalty to the Secretary of State of not more than an amount specified in the regulations.
(7) 
The regulations may provide for that power—
(a) 
to be exercisable in prescribed circumstances;
(b) 
to be exercisable more than once, if the failure to comply continues.
(8) 
The first regulations made by virtue of subsection (6) must not specify an amount of more than £5,000.
(9) 
Sums received by the Secretary of State under the regulations must be paid into the Consolidated Fund.
(10) 
The first regulations under this section must specify an exemption period during which the requirement to order an equal pay audit does not apply in the case of a business that—
(a) 
had fewer than 10 employees immediately before a specified time, or
(b) 
was begun as a new business in a specified period.
(11) 
For the purposes of subsection (10)—
(a) 
“specified” means specified in the regulations, and
(b) 
the number of employees a business had or the time when a business was begun as a new business is to be determined in accordance with the regulations.
(12) 
Before making regulations under this section, a Minister of the Crown must consult any other Minister of the Crown with responsibility for employment tribunals.”
(3) 
In section 207(6) (exercise of power to make subordinate legislation: power to amend enactments) after “37,” and after “in the case of section” insert “139A,”.
(4) 
In section 208(5) (subordinate legislation by Ministers of the Crown etc:

affirmative procedure) after paragraph (e) insert—
“(ea) regulations under section 139A (equal pay audits);”
ANNEX 2

EQUAL PAY AUDIT – 5 STEP PROCESS

	STEP 1

Decide the scope of the audit and identify the data required


	STEP 2

Identify where men and women are doing equal work: like work/ work rated as equivalent/work of  equal value
	Check job evaluation


	STEP 3

Collect pay data to identify gaps
	No equal pay gaps

Go to Step 6


	STEP 4

Establish the cause of pay gaps and decide whether they are free from discrimination


	Pay gaps not free from discrimination
	Pay gaps free from discrimination

	STEP 5

Redevelop an Equal Pay Action Plan
	STEP 6

Review and monitor


Source: http://www.equalityhumanrights.com/advice-and-guidance/tools-equal-pay/equal-pay-audit-toolkit/carrying-out-an-equal-pay-audit/ 
ANNEX 3
Summary of EHRC Guidance for employers on carrying out an Equal Pay Audit
An equal pay audit is the most effective way for employers to establish if employees are paid fairly.  This guidance for employers specifies how to carry out an equal pay audit. It is based on the Equality and Human Rights Commission’s (EHRC) five-step model for equal pay audits.  It draws on existing guidance on equal pay audits, the most important of which is the EHRC Equal Pay Statutory Code of Practice.

Links to the EHRC Equal Pay Statutory Code of Practice and other guidance that can be referred to can be found in the Appendix to this Annex. This guidance covers how to carry out an equal pay audit and ensure pay systems are fair and transparent. 
The purpose of an equal pay audit is to enable employers to check that their pay systems are fair and transparent.  Any pay differences can then be identified and their causes explained and acted upon if they are unjustified. 

The outcome of an equal pay audit is that concrete measures are taken to address any unjustified pay inequalities.  It is recommended that workplace representatives / trade unions are involved so that the audit can be validated and to ensure that the measures taken are successful in the longer term.

The main focus of an equal pay audit is on inequalities in pay between groups, rather than pay differences between individuals.  On this basis it should cover:

· 
Contractual and non-contractual pay.

· 
Different non-basic pay, terms and conditions for different groups of employees, such as attendance allowances, overtime or unsocial hours payments.

· 
Discretionary pay systems, such as discretionary starting salaries, merit pay and performance-related pay, and justifying any differences based on objective criteria.

· 
Market-based pay systems or supplements not underpinned by job evaluation and job evaluation schemes that have not been implemented in a gender neutral way or that are out of date.

The EHRC’s Statutory Code of Practice on Equal Pay sets out five-steps in carrying out an equal pay audit:

Step 1: Decide the scope of the audit and identify the information required.

Step 2: Determine where men and women are doing equal work (like work, work rated as equivalent and work of equal value).

Step 3: Collect and compare pay data to identify any significant pay inequalities.

Step 4: Establish the causes of any significant pay inequalities and assess the reasons for them.

Step 5: Develop an equal pay action plan to remedy any direct or indirect pay discrimination.

Step 1: Decide the scope of the audit and identify the information required

The audit should cover all employees. In some cases this may not be possible, in which case a sample of roles may be audited but the basis for selecting the sample must be clear.  In other cases an employment tribunal may give an order to cover a specific group or groups of employees. 

An equal pay audit should focus on the jobs that are carried out (including job, grade or pay band), requirements of the job (such as qualifications required for the job, hours of work, length of service etc.), and the average hourly pay of all employees, part-time and full-time, permanent and temporary.  It should include other elements of pay such as pensions, bonuses and benefits. 

Employers should consider setting up a project team and bringing in outside expertise if necessary.  When planning an audit consideration should be given to who should be involved in the audit, how employee representatives and trade unions can be involved and what outside help can be drawn on, for example, from ACAS, equality consultants or the EHRC.  ACAS can be of help in providing practical assistance in bringing pay systems up to date. 
It will be important to check the availability and accuracy of pay data and human resources data/ information.  Consideration should be given to identifying any equal pay concerns such as high/low pay groups, clustering of women in one type of job, and if a job evaluation scheme has been carried out. 

It is important that pay systems, including how each element of an employees pay is determined, is transparent and fair. 
Additional guidance on Step 1, including what to include in an in equal pay audit an employer’s legal obligations with regard to data protection is available from the EHRC’s Equal Pay Audit Toolkit.

Step 2: Determine where men and women are doing equal work (like work, work rated as equivalent and work of equal value)
This step is important in determining where men and women are doing equal work. It may be the case that an employment tribunal has made an order in one or more of the areas of equal pay for equal work covered in the legislation, notably: like work, work rated as equivalent and work of equal value. Each of these is described below.
	Like work
	Determining where men and women are doing like work



	Like work occurs where men and women are doing work which is the same or broadly similar.

Men and women are likely to be doing like work where they have the same job title or where even if their job titles differ they do the same or broadly similar work. 

Unless pay differences can be objectively justified, men and women carrying out like work should receive equal pay. 


	Identify which jobs involve the same or similar work. Job titles and job descriptions may be out of date and will need to be updated. These should set out the main duties and responsibilities of a job and the effort, skills, knowledge and responsibility needed for the job.

Identify groups of jobs that have the same broad types of tasks and duties and which require similar levels of effort, skills, knowledge and responsibility (such as managers, supervisors, clerical staff, technicians, craft workers, sales staff). 

Identify the job, grade or pay band for each group of jobs, and specify the requirements of the job (such as qualifications required for the job, hours of work, length of service etc.).

Once you have identified which jobs are of same or broadly similar, you then need to compare their pay (see Step 3).


	Work of equal value

	Determining where men and women are doing are doing work of equal value


	Work of equal value is work that is different but which is of equal value in terms of the demands of the job. The demands relate to the factors that should be used in assessing if jobs are of equal value, such as mental and physical effort, skill, decision-making and responsibilities. 

This is usually carried out through an analytical job evaluation scheme. Job evaluation is a method of comparing different jobs to provide a basis for a grading and pay structure. The aim is to evaluate the job, not the jobholder. 

In an analytical job evaluation scheme jobs are broken down into components or demands, known as factors, and scores are awarded for each factor. The final total gives the overall rank order of jobs. An analytical job evaluation scheme can provide a defense against an equal pay claim, but only if it can be demonstrated that it is free of gender bias.

The equal pay legislation does not require an employer to use job evaluation. However, the concept of equal pay for work of equal value, whereby a woman can claim equal pay with a man doing a completely different job, means that an employer will have to apply techniques akin to those used in job evaluation, in order to assess the demands of the jobs being compared. 

Further information and guidance

See EHRC and ACAS guidance on carrying out analytical job evaluation.
	a) 
Job evaluation as a tool to establish equal pay for work of equal value

An analytical job evaluation scheme that is free from gender bias is the best way to establish if jobs are of an equal value. Although used by many companies today, many small companies do not use job evaluation schemes. 

A job evaluation scheme must be based on factors that fairly value all the main demands of the jobs covered by the scheme, irrespective of whether men or women perform them. Factors that tend to favour workers of one sex (e.g. physical effort) can be included, as long as the scheme also includes factors that tend to favour the other sex (e.g. manual dexterity).

They should be inclusive of the features of jobs typically undertaken by women, for example, interpersonal skills, manual dexterity, responsibilities for customers, clients or members of the public.

b) 
Employers who have not carried out an analytical job evaluation scheme

Employers who do not have analytical job evaluation schemes designed with equal value in mind will need to find an alternative means of assessing whether men and women are doing equal work in an equal pay audit. There are a number of ways in which the value of different jobs can be evaluated. For example, an equal value ‘spot check’ or a comparison between one job and another can involve a systematic assessment of the demands of the jobs under headings such as effort, skill, knowledge and responsibility.
Whatever method is used, it will be important to identify which jobs require similar levels of effort, skill, knowledge and responsibility. This can be done by identifying the jobs that involve different types of work but which involve similar levels of effort, skills, knowledge and responsibility (such as a cook and a joiner, a warehouse worker and a clerical worker). It is important to show, even where their work tasks are different, the jobs carried out by men and women require the same or similar level of effort, skill, knowledge and responsibility. 

In assessing equal value it is important to look across different job titles and functions to see if jobs involve the same or similar levels of effort, skill, knowledge and responsibility. It will be important to have up-to-date job descriptions that set out the main duties and responsibilities of a job and the skills and knowledge needed.

Once the jobs that are of an equal value have been identified, the next step will be to compare the pay of the jobs (see Step 3).


	Work rated as equivalent
	Determining where men and women are doing work rated as equivalent

	This is relevant where men and women have had their jobs rated as equivalent under a job evaluation scheme.

Men and women are likely to be doing work rated as equivalent where they have similar, but not necessarily the same, job evaluation scores and are in the same grade. 

In some cases equal pay claims will be made on the basis that unequal pay resulted from a job evaluation scheme that did not rate work as equivalent. 


	In this area it is important to check that the job evaluation scheme does not discriminate against women and that it is free from gender bias.

Employers who use job evaluation schemes need to check that their scheme has been designed and implemented in such a way as not to pay men and women unfairly. It is important to check whether the scheme has been designed to address like work, work rated as equivalent and work of equal value.

If a job evaluation scheme is in place it may be necessary to update and review the scheme. This means checking that the evaluation scores do not undervalue certain skills or tasks carried out by women. Again it may be important to review job titles and job descriptions to ensure that they are up to date. 

Once the jobs that have been rated as equivalent have been identified and reviewed, the next step is to compare the pay of the jobs (see Step 3).


Once an employer has determined the scope of an equal pay audit, including where male and female employees are doing equal work (like work, work rated as equivalent and work of equal value), the next step is to collate and compare pay information to identify any significant inequalities.

Additional guidance on Step 2 is available from the EHRC’s Equal Pay Audit Toolkit.
Step 3: Collect and compare pay data to identify any significant pay inequalities
Step 3 shows how employers can collate and compare pay information to identify any significant inequalities.  The aim is to check the relative pay of men and women doing equal work.  At this stage it is also necessary to identify the composition of the workforce (men and women by grade, length of service, part-time work, working hours etc.).

Employers will need to collect information on basic pay, total earnings and other work related benefits.  Equal pay applies not just to wages and salaries but also to any other benefits provided for employees.  It will be important to check if basic hourly earnings, the total hourly earnings and access to work related benefits are the same for the all workers, irrespective of their sex.

This should cover:

Calculation of average basic pay and average total earnings (including bonuses, pensions, performance or incentive payments, and other benefits) of men and women working in like work, work rated as equivalent or work of equal value.  This should be calculated on the basis of hourly pay or full-time hours equivalent basis.  Comparison of the amounts received in each element of the pay package.

It will be important to collect and compare pay data to check that there is fair pay in relation to like work, work rated as equivalent and work of equal value. 

	Like work
	Collecting and comparing pay data 



	
	Employers will need to check if employees carrying out like work are receiving the same basic pay, as well as other elements of pay and access to the same entitlements such as overtime, holidays or a company car. 

It will be important to check if jobs and job functions have changed over time, or if there are differences between full-time and part-time workers. Check that job descriptions are up-to-date.

If there are pay differences between one group of employees compared to another group it will be important to establish if these differences can be justified of if they are unjustified. For example, experience in the job or different starting salaries may not always be a justifiable reason for a difference in pay. 



	Work rated as equivalent
	Collecting and comparing pay data

	
	Employers will need to check that there is fair pay in work that has been rated as equivalent. This is usually established through the classification of jobs in the pay and grading structure or in the design of a job evaluation scheme. 
It is important to check that grading structures and job evaluation systems are fair. Job evaluation schemes should be analytical, if not they could result in unfair pay.
It will be important to check if jobs and job functions have changed over time, or if there are differences between full-time and part-time workers. Check that job descriptions are up-to-date.
Look closely at jobs above and below grade boundaries, particularly if they are predominantly held by women, as these jobs could potentially be rated as equivalent. 
If there are pay differences between one group of employees compared to another group it will be important to establish if these differences can be justified of if they are unjustified. 



	Work of equal value
	Collecting and comparing pay data

	
	Employers will need to check that there is fair pay in work carried out by men and women that is of equal value. 

As Step 2 shows, the best way to achieve this is to carry out an analytical job evaluation scheme and to check that jobs that are equally valued are paid fairly. However, if there is no job evaluation scheme in place there are also ways in which employers can check that work, with similar effort, skill, knowledge and responsibility, is equally valued and fairly paid. 

Employers will need to check if employees carrying out work of equal value receive the same basic pay, as well as other elements of pay and access to the same entitlements such as overtime, holidays or a company car. 

It will be important to check if jobs and job functions have changed over time, or if there are differences between full-time and part-time workers. Check that job descriptions are up-to-date.

If there are pay differences between one group of employees compared to another group it will be important to establish if these differences can be justified of if they are unjustified. 


Once this has been done employers should review the pay comparisons to identify any gender pay inequalities and decide if any are significant enough to warrant further investigation.  Any differences of between 3% and 5% or more should warrant further investigation.  This should apply when there are:

· Significant differences between the basic pay or total earnings of men and women performing equal work (differences of 5% or more), or

· Patterns of basic pay difference e.g. women consistently earning less than men for equal work at most, or all, grades or levels in the organisation (differences of 3% or more).

If the Step 3 analysis has shown significant gaps between the pay of men and women doing equal work then it will be necessary to progress through Step 4. If the analysis does not show significant gaps, it is still good practice to examine the payment system in detail.

Additional guidance on Step 3 is available from the EHRC’s Equal Pay Audit Toolkit.
This gives detailed guidance on collecting and comparing pay information, and in identifying pay gaps that may be regarded as significant. Pay information can be compared using Excel or specific software such as Equal Pay Reviewer. 

Step 4: Establish the causes of any significant pay inequalities and assess the reasons for them

In Step 4 employers will need to establish the causes of any significant pay inequalities that have been detected in Step 3. It will be important to find out which aspects of the pay system are contributing to unfair pay between men and women and whether there are genuine reasons for the difference in pay that has nothing to do with the sex of the jobholder.

This will involve employers in an assessment of their pay systems to establish whether there are:

· Unjustifiable reasons for unfair pay, on the basis that pay policies and practices may have caused or may be contributing to any gender pay inequalities.

· Justifiable reasons for difference in pay based on clearly defined criteria that bear no relationship to the sex of the job holders.

This means employers should check all aspects of the pay system from a variety of standpoints: design, implementation, and differential impact on men and women.  Any causes of significant pay inequalities should be clearly explained. If the pay differential arises from a factor that has an adverse impact on women, then it has to be objectively justified.

Differences in pay should be based on the specific requirements of the jobs and the real circumstances in which they are carried out.  Different levels of effort, skill, knowledge and responsibility can justify pay differences between jobs.  If the job requirements are similar, pay differences between jobs may still be fair. 

If an employer cannot provide evidence for pay differences between employees who do jobs involving similar levels of effort, skill, knowledge and responsibility, pay may not be fair.

Additional guidance Step 4 is available from the EHRC’s Equal Pay Audit Toolkit.  This covers how employers can establish the causes of pay gaps and assess if there is a genuine reason for a pay gap (because of length of service, starting pay and pay progression, market factors and performance, provision of benefits or working time payments). 

Step 5: Develop an equal pay action plan to remedy any direct or indirect pay discrimination

If unfair pay has been identified, it is important that the situation is remedied so that equal pay can be guaranteed for the workforce.  Step 5 requires that employers draw up an equal pay action plan to remedy any direct or indirect discrimination. 

The action plan should set out the main causes of unfair pay and contain practical steps that can be taken to address them.  This could, for example, ensure that:

· All employees performing like work, irrespective of their sex, have access to the same pay increments, bonuses or performance related pay systems.

· Specific measures are put in place to address the clustering of women in certain low paid occupations. 

· An existing job evaluation scheme is reviewed so that full account is taken of under-valued or overlooked skills carried out by women. 

· An analytical job evaluation scheme is put in place that measures equal pay for work of equal value using factors based on effort, skill, responsibility and decision-making.

Account should also be taken of indirect discrimination.  For example, if an employee is entitled to a premium for working unsocial hours and fewer women than men can do this because of their caring responsibilities, it will be indirectly discriminatory and the employer will have to be able to prove it is justified. 

An equal pay action plan should aim to create a clear and consistent pay policy so that pay will be fair in the long term.  This should ensure that:

· Pay will fair and be based on the real demands of the job, including the skills and knowledge required to carry out the job. 

· All elements of pay, such as starting pay, pay increments and increases, bonuses, performance payments and non-cash benefits, are fairly paid.

· The policy is monitored and reviewed regularly and discussed with employees.

Employers who find no inequalities between men’s and women’s pay, or who find pay differences for which there are genuinely non-discriminatory reasons, should keep their pay systems under review by introducing regular monitoring undertaken jointly with employees and trade unions.  This will ensure that the pay system remains free of gender bias in the longer term.

Additional guidance on Step 5 is available from the EHRC’s Equal Pay Audit Toolkit.
Appendix: Further information and guidance on carrying out equal pay audits
· EHRC Equal Pay Statutory Code of Practice


http://www.equalityhumanrights.com/uploaded_files/EqualityAct/equalpaycode.pdf
· EHRC Equal Pay Audit Toolkit


http://www.equalityhumanrights.com/advice-and-guidance/tools-equal-pay/equal-pay-audit-toolkit/
· 
Northern Ireland Equal Pay Review Kit


http://www.equalityni.org/archive/pdf/ECNIEqualPayKit.pdf
· ACAS guidance on pay systems


http://www.acas.org.uk/media/pdf/o/3/pay_systems-accessible-version-Jun-2012.pdf
· ACAS guidance on job evaluation

http://www.acas.org.uk/media/pdf/9/t/job-evaluation-considerations-risks-accessible-version-July-2011.pdf
Annex 4

 Consultation Principles 
This guidance sets out the principles that Government departments and other public bodies should adopt for engaging stakeholders when developing policy and legislation.  It is not a ‘how to’ guide but aims to help policy makers make the right judgements about when, with whom and how to consult.  The governing principle is proportionality of the type and scale of consultation to the potential impacts of the proposal or decision being taken, and thought should be given to achieving real engagement rather than following bureaucratic process.  Consultation is part of wider engagement and whether and how to consult will in part depend on the wider scheme of engagement. 

Policy makers should bear in mind the Civil Service Reform principles of open policy making throughout the process and not just at set points of consultation.  Modern communications technologies enable policy makers to gather information and to consult more quickly and in a more targeted way than before, and mean that the traditional written consultation is not always the best way of getting the right evidence.  This guidance replaces the Code of Practice on Consultation issued in July 2008. 

Subjects of consultation 
There may be a number of reasons to consult: to garner views and preferences, to understand possible unintended consequences of a policy or to get views on implementation. Increasing the level of transparency improves the quality of policy making by bringing to bear expertise and alternative perspectives, and identifying unintended effects and practical problems.  It should be part of strengthening policy making and should involve understanding the effects of the policy on those affected.  The objectives of any consultation should be clear, and will depend to a great extent on the type of issue and the stage in the policy-making process – from gathering new ideas to testing options. 

There may be circumstances where consultation is not appropriate, for example, for minor or technical amendments to regulation or existing policy frameworks, where the measure is necessary to deal with a court judgment or where adequate consultation has taken place at an earlier stage.  However, longer and more detailed consultation will be needed in situations where smaller, more vulnerable organisations such as small charities could be affected.  The principles of the Compact between government and the voluntary and community sector will continue to be respected1. 
Timing of consultation 
Engagement should begin early in policy development when the policy is still under consideration and views can genuinely be taken into account.  There are several stages of policy development, and it may be appropriate to engage in different ways at different stages.   As part of this, there can be different reasons for, and types of consultation, some 

_______________________

1 “Where it is appropriate, and enables meaningful engagement, conduct 12-week formal written consultations, with clear explanations and rationale for shorter time-frames or a more informal approach.” The Compact (Cabinet Office 2010) para. 2.4)  

radically different from simply inviting responses to a document.  Every effort should be made to make available the Government’s evidence base at an early stage to enable contestability and challenge. 

Timeframes for consultation should be proportionate and realistic to allow stakeholders sufficient time to provide a considered response.  The amount of time required will depend on the nature and impact of the proposal (for example, the diversity of interested parties or the complexity of the issue, or even external events), and might typically vary between two and 12 weeks.  In some cases there will be no requirement for consultation at all and that may depend on the issue and whether interested groups have already been engaged in the policy making process.  For a new and contentious policy, such as a new policy on nuclear energy, the full 12 weeks may still be appropriate.  The capacity of the groups being consulted to respond should be taken into consideration. 

Making information useful and accessible 
Policy makers should think carefully about who needs to be consulted and ensure the consultation captures the full range of stakeholders affected.  Information should be disseminated and presented in a way likely to be accessible and useful to the stakeholders with a substantial interest in the subject matter.  The choice of the form of consultation will largely depend on the issues under consideration, who needs to be consulted, and the available time and resources. 

Information provided to stakeholders should be easy to comprehend – it should be in an easily understandable format, use plain language and clarify the key issues, particularly where the consultation deals with complex subject matter.  Consideration should be given to more informal ways of engaging that may be appropriate – for example, email or web-based forums, public meetings, working groups, focus groups, and surveys – rather than always reverting to a written consultation.  The medium should be appropriate for the subject and those being consulted. Policy-makers should avoid disproportionate cost to the Government or the stakeholders concerned. 

Transparency and feedback 
The objectives of the consultation process should be clear.  To avoid creating unrealistic expectations, any aspects of the proposal that have already been finalised and will not be  subject to change should be clearly stated.  Being clear about the areas of policy on which views are sought will also increase the usefulness of responses. 

Sufficient information should be made available to stakeholders to enable them to make informed comments.  Relevant documentation should normally be posted online to enhance accessibility and opportunities for reuse.  As far as possible departments should use the Government’s single web platform to enable stakeholders to find information on consultations as easily as possible.  
Departments should make clear at least in broad terms how they have taken previous feedback into consideration, and what future plans (if any) they may have for engagement. 

Practical considerations 
Consultation exercises should not generally be launched during local or national election periods.  If there are exceptional circumstances where launching a consultation is considered absolutely essential (for example, for safeguarding public health) departments should seek advice from the Propriety and Ethics team in the Cabinet Office. 

Departments should be clear how they have come to the decision to consult in a particular way, and senior officials and ministers should be sighted on the considerations taken into account. 

The consultation process is also linked to the need for collective agreement in policy making at an early stage before any public engagement that might be seen as committing the Government to a particular approach.  Ministers are obliged to seek the views of colleagues early in the policy making process and the documents supporting consultations should be cleared collectively with ministerial colleagues.  If departments are intending to use more informal methods of engaging with stakeholders they should think about at what point, and with what supporting documentation, collective agreement should be sought. For instance, a ‘call for evidence’ should be cleared collectively.  The Cabinet Secretariat will be able to advise on particular cases. 

This guidance does not have legal force and does not prevail over statutory or mandatory requirements2. 

Source: https://www.gov.uk/government/publications/consultation-principles-guidance 
____________________

2 Some laws impose requirements for the Government to consult certain groups on certain issues. This guidance is subject to any such legal requirement. Care must also be taken to comply with any other legal requirements which may affect a consultation exercise such as confidentiality or equality.  
ANNEX 5

EQUAL PAY AUDITS - QUESTIONNAIRE
Q1. 
Should the regulations cover anything else?  If so, what is this and please explain why the regulations should cover this.  (Maximum word limit – 250 words)

Q2. 
In order to ensure basic clarity and understanding of what is required, we believe that regulations should set out minimum requirements for the content and form of an equal pay audit while allowing employment tribunals to specify detail such as timing and employee coverage, on a case by case basis.  Do you agree with this proposal?  If not, please explain your answer?  (Maximum word limit – 250 words)

Q3.  
When completed, who do you think should sign-off equal pay audits - independent auditors or employment tribunal judges?  Why do you think these individuals should be responsible for signing off equal pay audits?  If neither of them, what process do you think should be put in place to ensure that equal pay audits comply with the required standards?  (Maximum word limit – 250 words)

Q4.  
Do you agree that limited disclosure rather than publication of equal pay audit results is the right approach?  If not, why?  (Maximum word limit – 250 words)

Q5.  
Do you foresee any difficulties with the disclosure of the results of an equal pay audit from a Data Protection Act point of view?  If you do, what are these?  (Maximum word limit – 250 words)

Q6. 
Does the EHRC guidance on voluntary pay audits provide a suitable basis for guidance to employers who have been ordered to undertake an equal pay audit by an employment tribunal?  Is additional guidance needed?  If so what more should it cover?  (Maximum word limit – 250 words)

Q7. 
Are you aware of any relevant research on settlement behaviour in equal pay cases?  If so, could you please provide a reference.  (Maximum word limit – 250 words)

In the future, if you lose an equal pay claim brought against you, an Employment Tribunal will make an order for an equal pay audit to be undertaken (unless one or more of the exceptions applies).  Taking this into account, as an employer:

Q8. 
How likely are you currently to settle an equal pay claim brought against you before it reaches a full Employment Tribunal hearing? 


                                         
-  Very likely  


                                         
-  To some extent 


                                         

-  Not at all


Q9. 
How likely would you be, under the new law, to settle an equal pay claim brought against you before it reaches a full Employment Tribunal hearing?


                                        
-  Very likely

                                        
-  To some extent 


                                        

-  Not at all

Q10. 
How likely are you currently to carry out a voluntary equal pay audit? 


                                         
-  Very likely

                                         
-  To some extent 


                                         
-  Not at all 


Q11. 
How likely would you be, under the new law, to carry out a voluntary equal pay audit?


                                        
-  Very likely 


                                        
-  To some extent 


                                        

-   Not at all

CONFIDENTIALITY
It may be useful for us to share your response with other people, are you happy for us to do so.

Please tick the appropriate box if you would like your response to be confidential.

Thank you for taking an interest in the Equal Pay Audits consultation paper.  To help us understand who is responding to this consultation, we would like to know a little about you.
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For example, one year  before the finding of a breach of equal pay law by a tribunal, the employer has undertaken an audit of its pay policies to ensure that there is no discrimination in the rates it pays its male and female staff.  As long as the tribunal is satisfied that the audit meets the standards set out in regulations, it must not order another equal pay audit.





For example, where jobs within an organisation are clearly graded and information about the grading system is open to all employees such that the tribunal considers an equal pay audit is not needed to avoid further breaches of equal pay law.





For example, where an employer has transparent pay systems and policies and it is clear to the tribunal that the breach of equal pay law is a one-off occurrence, rather than a result of a systemic practice on the part of the employer.   





For example, this could be the case where a tribunal accepts that an employer is in financial difficulty and the cost of undertaking an equal pay audit could lead to the employer’s business going into liquidation. In such a situation, the tribunal must not order an equal pay audit.





“Work that is the same or broadly similar” is where the work being done is either exactly the same or very similar (e.g. a male and female cleaner doing exactly the same or very similar work).  “Work rated as equivalent” is where following a Job Evaluation Scheme, the work is considered to be not exactly the same, but has been rated under a job evaluation scheme as equivalent (e.g. a male clerical officer and a female administrative officer who do more or less the same type of administrative work).  “Work of equal value” is where the jobs are very different, however following a Job Evaluation Scheme, they are considered to be of equal value in terms of effort, skill and decision-making responsibilities (eg. dinner ladies and dustbin men in a local authority).
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� The gender pay gap in the UK: 1995 to 2007, GEO �HYPERLINK "http://webarchive.nationalarchives.gov.uk/20100505211508/http://www.equalities.gov.uk/publications_and_research/research/the_gender_pay_gap_in_the_uk.aspx"�http://webarchive.nationalarchives.gov.uk/20100505211508/http://www.equalities.gov.uk/publications_and_research/research/the_gender_pay_gap_in_the_uk.aspx�; 


� �HYPERLINK "http://discuss.bis.gov.uk/modernworkplaces/"�http://discuss.bis.gov.uk/modernworkplaces/�; 


� References to equal pay laws in this document are to include both the equality of terms provisions relating to contractual pay and to the prohibition of sex discrimination in relation to non-contractual pay  in the Equality Act 2010.


� �HYPERLINK "https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/85570/government-response.pdf"�https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/85570/government-response.pdf�


� �HYPERLINK "http://www.publications.parliament.uk/pa/bills/lbill/2012-2013/0045/lbill_2012-20130045_en_1.htm"�http://www.publications.parliament.uk/pa/bills/lbill/2012-2013/0045/lbill_2012-20130045_en_1.htm�


� Section 65 (Equal work) of the Equality Act 2010


� Section 13 (Direct discrimination) and 19 (Indirect discrimination) with sections 39(2) (employees), 49(6) (personal office-holders) and 50(6) (public office-holders) of the Equality Act 2010.


� Section 69 (Defence of material factor) of the Equality Act 2010


� �HYPERLINK "http://www.equalityhumanrights.com/uploaded_files/EqualityAct/equalpaycode.pdf"�http://www.equalityhumanrights.com/uploaded_files/EqualityAct/equalpaycode.pdf�


� �HYPERLINK "http://www.equalityhumanrights.com/advice-and-guidance/tools-equal-pay/equal-pay-audit-toolkit/"�http://www.equalityhumanrights.com/advice-and-guidance/tools-equal-pay/equal-pay-audit-toolkit/� 


� �HYPERLINK "http://www.homeoffice.gov.uk/publications/equalities/womens-equality/modern-workplaces-consultation/impact-assessment?view=Binary"�http://www.homeoffice.gov.uk/publications/equalities/womens-equality/modern-workplaces-consultation/impact-assessment?view=Binary�





