Crime and Courts Bill

Delegated Powers – Supplementary Memorandum by the Home Office and Ministry of Justice 
The Government has tabled various amendments to the Bill for Lords Report stage, two of which introduce new delegated powers. This supplementary memorandum explains in each case why the power has been taken and the nature of, and reason for, the procedure selected. 

New paragraph 30A of Schedule 3: Power to add etc. to list of specified bodies subject to the duty to keep the National Crime Agency (NCA) informed of information relevant to the exercise by the NCA of its functions

Power conferred on:                     Secretary of State
 
Power exercisable by:                  Order made by statutory instrument 
 
Parliamentary procedure:             Affirmation resolution

1.
The amendments insert new paragraphs 4A to 4C into Schedule 3 to the Bill which impose a duty on specified bodies to keep the NCA informed of any information held in connection with the exercise of a relevant function of that body and appears to that body to be relevant to the exercise by the NCA of its principal functions. 
2.
The Government considers it appropriate for the Secretary of State to have the power, by secondary legislation, to add specified bodies or remove specified bodies from the table in new paragraph 4C in order to provide flexibility in the light of operational experience or a changing law enforcement landscape.  Such a power is contained in new paragraph 30A of Schedule 3. Initially, the Secretary of State exercising relevant functions listed in the table in paragraph 4C (in practice, the UK Border Agency and UK Border Force), the Serious Fraud Office and the Director of Border Revenue, have been identified as the Government bodies/law enforcement agencies which will need to work in partnership with the NCA. In future, further Government bodies/law enforcement agencies may be identified, or circumstances may change.  

3.
An order made under the new paragraph 30A(1) is subject to the affirmative procedure by virtue of an amendment to clause 30(4).  Given that the initial list of specified bodies has been set out on the face of the Bill, the consequences for the affected person were they to be added to the list in new paragraph 4C, and the fact that any order may amend that paragraph, it is considered that any such order should be subject to the affirmative procedure to enable debate and prior approval by both Houses before it is made.  
New clause after clause 20 – new section 13(6A) of the Tribunals, Courts and Enforcement Act 2007: Power to make rules of court in respect permission to appeal from Upper Tribunal to Court of Session
 
Power conferred on:                     Court of Session
 
Power exercisable by:                  Act of Sederunt 
 
Parliamentary procedure:             None
 
 
4.
This amendment confers a power on the Court of Session to make rules of court to substantially replicate for Scottish civil procedure the provisions of section 13(6) of the Tribunals, Courts and Enforcement Act 2007.  Section 13(6) provides the Lord Chancellor with a power to impose the test which will be applied when permission to appeal from the Upper Tribunal to either the Court of Appeal in England and Wales or the Court of Appeal in Northern Ireland is sought (“the second appeals test”). That power was exercised in the Appeals from the Upper Tribunal to the Court of Appeal Order 2008 (SI 2008/2834).

5.
In Scotland, the equivalent “second appeals test” provision was originally contained in Rule 41.57 of the Rules of the Court of Session 1994 (SI 1995/1443). This rule was made in exercise of the power conferred on the Court of Session by section 5 of the Court of Session Act 1988. However, on 11 April 2012, the Inner House of the Court of Session held that this rule of court was ultra vires section 5 of the 1988 Act. This amendment is therefore necessary to provide the Court of Session with the specific power to re-enact the substance of Rule 41.57 in order that second appeals test continues to be applied in Scottish appeals from the Upper Tribunal. 
6.
Detailed matters relating to civil court procedure in Scotland are generally not considered appropriate for inclusion in primary legislation. An Act of Sederunt made by the judges of the Court of Session is considered to offer sufficient safeguards. Acts of Sederunt relating to internal procedures of the Court of Session do not customarily attract any Parliamentary procedure.
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