[image: image1.jpg]33
working families T

changing the way we live and work




Working Families response to the consultation on

Equality Act 2010
Removing: (a) employment tribunals’ power to make wider recommendations in discrimination cases; and (b) the procedure for obtaining information


Working Families is the UK’s leading work-life balance campaigning charity.  We work with employers to create family friendly workplaces and we run a free legal helpline for parents and carers needing advice about their rights at work.  We have a dedicated caseworker for discrimination issues who handles around 280 discrimination issues a year.  This included helping 15 individuals pursue their claims in Employment Tribunals in 2011.

We do not support the proposals to remove employment tribunals’ powers to make wider recommendations in discrimination cases, nor the removal of procedures for obtaining information.  


A) Power to make wider recommendations in discrimination cases

Working Families does not support the proposal to repeal s 124(3(b) of the Equality Act 2010.  We would like to see more recommendations along the lines of the Stone v Ramsay Health Care UK Operations Ltd (ET/1400762/11) in tribunals.  In this case, as in many cases of maternity and pregnancy discrimination which Working Families advises on, the claimant had already resigned when the judgment was made.  More recommendations on training for managers and HR teams on maternity rights may help alleviate the rising tide of maternity and pregnancy discrimination. 

Working Families has seen an increase in pregnancy and maternity discrimination calls to our helpline since the recession with some employers appearing to flout the law.  Thirteen per cent of our calls in 2012 (recorded between January and May 2012) included discrimination issues. Most women prefer not to bring a discrimination issue before the tribunal:  they fear that to do so would jeopardise the employer/employee relationship and may result either in more discrimination or the loss of their job.  It is these women who may benefit most from the wider recommendations a tribunal could make.


Discrimination against pregnant women or those on maternity leave includes women being demoted on their return to work, not offered their old jobs back, or being required to change their patterns of work to shifts that don’t fit with their childcare arrangements.  For example, one caller was sacked during maternity leave simply because she was on maternity allowance.  Working Families helped this claimant reach a financial settlement at tribunal.  However, she had lost her job as a result, and a wider recommendation from the tribunal about actions the employer should take may have helped other women with the same employer.  

Many callers to Working Families helpline are not seeking compensation but “justice” and want to stop others being treated as badly by their employers as they have been.  If the tribunal’s power to make wider recommendations was removed, a claim would only be about financial compensation.  In cases where a woman has been discriminated against for pregnancy reasons but has not left employment, her financial losses may be small.
Working Families is dismayed by the lack of employer guidance on discrimination issues.  We do not consider the BCC’s suggestion that “employers often make changes to their policies and practices, anyway” as a sufficient reason to withdraw the power.   In our experience, employers are not sufficiently deterred from pregnancy or maternity discrimination by the threat of a financial penalty at tribunal. If the Government has “no evidence that pre-existing remedies available to a court or tribunal for discrimination case are insufficient” then we recommend that a survey of the amount of discrimination that is occurring in the workplace is carried out.  It is clear to Working Families that more action to deter employers from discrimination is necessary.  The most comprehensive survey of pregnancy discrimination was carried out by the then Equal Opportunities Commission and showed an alarmingly high prevalence of maternity discrimination.  However, the data was gathered prior to their 2005 report and has not been updated in the context of the current economic circumstances.
As a member of the Alliance against Pregnancy Discrimination at Work, we have welcomed EHRC/ACAS guidance for employers dealing with redundancy situations during maternity leave.  However, our experience suggests that much stronger messages about the illegality of discrimination – and much stronger penalties for employers would be valuable.  
Question 1: Do you know of any discrimination-related case in which the wider recommendations power under section 124(3)(b) of the Equality Act 2010 has been used since October 2010?
Crisp v Iceland Foods Ltd ET/1604478/11 & ET/1600000/12 is a further case of an employment tribunal making wider recommendations to an employer
.  
In this case of disability discrimination, the employment tribunal recommended that in addition to a payment of £7,729.53 to Ms Crisp, by 23 May 2013, the employer:

· require all members of the HR function who provide guidance to managers on disciplinary and grievance procedures to undergo training in disability discrimination matters, specifically issues related to mental health; and 

· require all managers at a particular level of management to undergo training in disability discrimination matters. 

B) The procedure for obtaining information
Working Families does not support the removal of s138 on the procedures for obtaining information.  In our experience, the ability to serve a discrimination questionnaire on an employer is a simple and effective way to obtain the information needed to decide whether to pursue or continue with an employment tribunal claim.
It is difficult to prove discrimination: the ability to collate information – for example about the treatment of comparators within an organisation - may be vital to the success of a case.  Working Families regularly sends discrimination questionnaires to employers in potential discrimination claims.  Their responses help our advisers determine the strength of the claim, whether to settle outside of tribunal or whether to pursue the case further.

Without the use of the questionnaire, employees may feel that they are unable to “prove” anything: it is their word against the employer’s.  For example, when a flexible working application has been turned down, an employee may be aware that many other employees have also been refused and the questionnaire can establish how many refusals compared with acceptances there have been.  A caller may suspect that the business reasons given for a flexible working refusal or a redundancy are spurious, but cannot challenge this without gathering more information.  The gathering of statistical information can be vital to demonstrate where discrimination is occurring.  
Question 5: Have you or your organisation been involved in a procedure for obtaining information about a situation involving potential discrimination, harassment or victimisation?
Yes – Working Families often uses questionnaires in casework, particularly supporting discrimination claims.

Example one: 
Questionnaire where unknown information was disclosed, where as a result the claimant reassessed the merits of her claim and the case settled. 

The claimant alleged that she was excluded from the voluntary redundancy scheme (VRS) at her work place because she was on maternity leave. Not knowing about the VRS, she resigned from her post and was made to repay occupational maternity pay. She claimed that, had she been told about the VRS, she would have successfully applied for it, got redundancy pay and not been made to repay her occupational maternity pay.  A questionnaire was served shortly after the issue of her proceedings for direct sex discrimination, and it included questions about the criteria used to decide who would be offered VRS and who would be approved for it. It also requested statistical information on the respondent’s workplace including the number of people offered and approved for VRS who were on maternity leave. The respondent replied to the questionnaire late, just prior to a PHR (the case was listed for a PHR due to a limitation problem). The respondent’s replies to the questionnaire disclosed previously unknown information including the requested statistics, details of the VRS operation and that the respondent’s focus just prior to the claimant’s resignation had been making people over 50 years old redundant. The case settled at the PHR, the claimant having reassessed the merits of her case. 

Example two: inferred discrimination from a failure to respond to a questionnaire
An employer’s failure to reply to a questionnaire may also prove significant. Working Families helped a client make submissions to a tribunal that it should infer discrimination where an employer failed to reply to a questionnaire, and, in this case the tribunal did find that there was discrimination.
In our view, it is vital that the procedures for obtaining information remain in place.  There is a danger that, without the use of questionnaires, the balance of power shifts too far in favour of the employer.  It is also the case that, faced with a questionnaire, an employer may be forced to confront inadequacies in their policies or procedures and, as a result, be more willing to reach settlement before the case reaches tribunal.   If a questionnaire is used early on in the process, and the employer realises that their answers may be lacking, there is scope for an amicable settlement without resort to the tribunal, and it may be more likely that the employee remains in employment as a result.
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