Equalities Consultation 
6 August 2012 
Equality Act 2010 – Removing: a) employment tribunals’ power to make wider recommendations in discrimination cases; and b) the procedure for obtaining information 

1. In what capacity are you responding? 
We are responding as a Trade Union. UNISON is the largest public sector trade union in the United Kingdom with over 1.3 million members. 

2. Type of organisation 
A trade union 

3. If responding as an employer, how many people do you employ? 
N/A 

4. If responding as an employer, please indicate which sector best describes you. 
N/A 

5. Do you know of any discrimination related case in which the wider recommendations power under section 124(3)(b) of the Equality Act 2010 has been used since October 2010? 
Yes. We are aware of the cases of Stone v Ramsey Health Care UK Operations Ltd1 and Crisp v Iceland Foods Ltd. 2 

1 ET/1400762/11 

2 ET/1604478/11 and ET/1600000/12 

6. Please provide further details, such as nature of the claim, type of organisation involved in the case, whether the organisation is a large, small or medium sized enterprise. 
Our knowledge of these cases is from briefing notes provided by the Equality and Human Rights Commission (EHRC) and other legal update providers. As we understand it the case of Stone concerns a woman who was unlawfully discriminated against on grounds of pregnancy and maternity. She was employed by a large private healthcare company which owns 23 hospitals and has an annual turnover of approximately £350 million. 

The case of Crisp concerns an employee who was discriminated against on grounds of disability by her employer. Iceland Foods is a large national food retailer and according to its website had sales of £2.614 billion in the year ending March 2012. 

7. Please say whether you consider the outcome of the use of the power in this case or cases has been effective (closely linked to the act of discrimination to which the complaint relates) and/or proportionate (tribunal took account of employer’s capacity to implement the recommendation). 
We are unable to directly comment on the effectiveness or otherwise of the recommendations made in these particular cases. However, we do note that both cases concern large establishments with functioning HR departments. Both cases also concern employees who left their employment or were dismissed as a result of the unlawful discrimination they experienced. 

The recommendations in both cases were broadly similar – that relevant individuals in the organisation (e.g. managers and HR officers) are provided with training in discrimination matters and provision should be made in equal opportunity policy documents for protection for the relevant protected characteristic. 

Consequently we consider that these cases provide excellent illustrative examples of the importance of the existence of the power by Employment Tribunals to make wider recommendations. In the absence of such a power recommendations could not have been made in either case because the employees were no longer employed at the time of the remedy hearing. The recommendations which were made were not onerous, (particularly when taking into account the size of the enterprises concerned) they simply require the employer to adhere to the law as it stands and put in place measures which would prevent a similar event occurring again. This must be of benefit to employees and employers alike. Employees are protected by the law and their employer must adhere to the requirements of that law and by doing so the employer in return should be protected from any allegations and/or findings of unlawful discrimination. In our view this appears consistent with the overall goal to eliminate unlawful discrimination from the workplace. 

8. How far do you agree or disagree that the wider recommendations power should be repealed? 
UNISON strongly disagrees that the wider recommendations power should be repealed. As the two cases above illustrate, this power provides a key additional remedy to unlawful discrimination cases. In many cases, particularly concerning severe cases of discrimination the employee will have left the employment of the discriminating employer. Whilst financial compensation may be of some assistance to individuals concerned it does not tackle the problem of discrimination more generally or prevent such discrimination recurring. If a key objective of anti-discrimination legislation is to eliminate the scourge of unlawful discrimination from workplaces then we consider that financial compensation is not enough. 

The compensation awarded in the Stone case totalled £18,000. This is a relatively modest sum when compared with the employer’s annual turnover of approximately £350 million. The Tribunal in that case was reportedly shocked by the employer’s “total blind spot” in relation to the “glaringly obvious reality” that it is entirely inappropriate to ask an employee to work two days after she has given birth. This is of course in addition to it being a criminal offence3. 

3 http:/www.xperthr.co.uk/article/113352/tribunal-recommends-maternity-rights-training-in-company-where-employee-given-work-two-days-after-giving-birth.aspx (25.07.2012) 

In the case of Crisp the compensation totalled £7,729.53. Again, a modest sum when compared with the employer’s recent annual sales figure of £2.614 billion. In this case the Tribunal noted that the employer did not take her disability seriously, she was both harassed and directly discriminated because of her disability and the employer failed to make reasonable adjustments. In short, the employer’s unlawful conduct captured almost the full range of types of disability discrimination prohibited by the Act. 

It seems highly unlikely in our view that such modest sums of compensation will have any real impact on the likelihood of the employer taking steps to voluntarily prevent a situation happening again. The case of Stone highlights fundamental principles, which by definition are likely to affect all employers who employ women. Consequently, we consider the recommendations made by the Tribunal serve an important purpose in seeking to protect other employees in the same workplace. They also offer the employer an important guidance of what is expected of them in order to adhere to their legal obligations, which in turn offers the employer useful protection (if followed) from future litigation. 

Our only concern in relation to the power to make wider recommendations is that there is no enforcement power attached to them. The failure to adhere to the recommendations is only a subject for accountability if a further claim is brought against the same employer for a similar breach. We strongly agree with the TUC’s view that the power of Tribunal to make wider recommendations in discrimination cases should be enhanced by a provision for enforcement of such recommendations. 

9. Have you or your organisation been involved in a procedure for obtaining information about a situation involving potential discrimination, harassment or victimisation? 
Yes. 

10. Please provide details of your involvement in a procedure for obtaining information. 
UNISON has been involved as a representative organisation in obtaining information using the Statutory Questionnaire procedure on behalf of our members on many occasions under various heads of alleged discrimination. 

11. Please indicate whether the procedure for obtaining information was set in motion under previous equality legislation or under s. 138 of the Equality Act 2010. 
UNISON has experience of using the questionnaire procedure under previous equality legislation and under s138 of the Equality Act 2010. 

As the UK’s largest public sector trade union, we represent members nationwide across the public sector who fall within the groups of people protected under previous equality legislation and the Equality Act 2010. 

12. Please indicate what action was taken by the potential complainant after using the procedure for obtaining information. 
We are unable to document on a case-by-case basis what action was taken in each and every case given the number of members we have. However, the feedback we have received from our officers and instructed solicitors indicates that on some occasions the questionnaire procedure has served to obtain useful information which has opened a dialogue between the member and the employer allowing discussions to take place to resolve the matter. 

On other occasions, information has been obtained which has led to the member being put in a position whereby they or their representative are able to evaluate whether or not they have an actionable claim. On other occasions, the information provided may have been sufficient to clarify for the member that the concerns they had with the employer do not relate to a protected characteristic and therefore avoided a claim being brought at all. In the case of equal pay complainants, the questionnaire procedure has been an extremely useful tool for the Union and its members in obtaining vital information to assess the merits of any potential claim and aiding in the decision whether or not to proceed with litigation. This means that claims without merit are far less likely to be pursued. 

13. If a claim was taken to an employment tribunal or court after using the obtaining information procedure, what was the outcome of that case? 
Again, given the sheer volume of cases and members dealt with by UNISON we are not able provide detail in a document such as this on a case-by-case basis of the outcome of each and every case. However, the questionnaire procedure provides an important and valuable tool to employees and their advisers. 

14. If the potential complainant did not lodge a claim with an employment tribunal or court please indicate the outcome of using the procedure for obtaining information. 
Please see answer above. 

15. Please provide any additional details about your experience of the procedure for obtaining information (e.g. details of time/costs involved, whether the forms assisted with the efficiency of the claims process in a tribunal or court etc). 
UNISON is of the view that the questionnaire procedure is an important and valuable tool for employees and employers alike in resolving potentially unlawful discriminatory behaviour. We strongly disagree with the suggestion that the process of completing the questionnaire procedure is onerous and a waste time for the employer. 

The questionnaire is produced at an early stage in a dispute and by the Government’s own estimate takes an employer on average approximately five hours to complete. We consider that this is time well spent because it requires the employer to sit down and consider the concerns raised by the employee, to distil and collate information which may not be available to the employee or the Employment Tribunal at all or until the full hearing. Provision of this material at an early stage has the benefit of narrowing the scope of the disagreement between the parties, focusing the employee’s complaint and focusing the employer’s mind on the extent to which they wish to defend any case. Furthermore, it also serves the purpose of saving extensive time in the Employment Tribunal when such information may only become available through a lengthy and protracted cross-examination exercise. Consequently, our view is very much that a properly completed questionnaire procedure at the beginning of the process can save time, costs and improve the efficiency of the claims process in the long run. 

Furthermore, we consider that such a process is an integral part of the ongoing attempts to eliminate and discourage unlawful discrimination. Very often the questionnaire procedure is the only means by which information can be obtained from an employer regarding unlawful discrimination. Good employers will have systems in place whereby most of the information requested through the questionnaire procedure will be collated as a matter of routine and therefore available without significant addition to their workload. A further benefit of the process for employers may be that the completion of the questionnaire response itself serves to highlight deficiencies for the employer in their own systems and practices, which they can then take proactive steps to remedy. We consider that any reasonable employer genuinely committed to the elimination of discrimination will not object to the existence of such a procedure. 

16. How far do you agree or disagree that the procedure for obtaining information in s.138 of the Equality Act 2010 should be repealed? Please explain your answer. 
UNISON strongly disagrees that the procedure of obtaining information in s.138 of the Equality Act 2010 should be repealed. We agree with other commentators such as the TUC, Discrimination Law Association and Equality and Diversity Forum that the premise upon which this consultation is put is fundamentally flawed. We do not agree with the Government’s understanding of the aim of the questionnaire procedure. 

We agree with comments made by the Equality and Diversity Forum that this procedure has been in place since 1975 in respect of sex and has been added where any further ground for discrimination has been prohibited it is widely regarded as an extremely useful procedure to assist a potential application when deciding whether to bring a discrimination case or not. The original purpose of this provision was clearly set out in the Sex Discrimination Act 1975 Section 74 (and repeated in the Race Relations Act 1976 Section 65): 

With a view to helping a person (“the person agrees”) who considers he may have been discriminated against in contravention of this Act to decide whether to institute proceedings and, if he does so, to formulate and present his case in the most effective manner, the Secretary of State shall by order prescribe – 

A. Forms by which the person agrees may question the Respondent on his reasons for doing any relevant act, or on any other matter which is or maybe relevant; 

B. Forms by which the Respondent may if he so wishes reply to any question. 

We strongly agree with the Equality & Diversity Forum (EDF) when they say that it is important to keep sight of the two original purposes of the procedure. That is to provide the aggrieved person with information so that they can determine whether or not to institute proceedings. If the individual in question did commence proceedings we also agree with their view that were no questionnaire procedure there is a higher risk of speculative litigation. 

We do not agree with the Government’s view that the aim of the questionnaire procedure is to bring about early settlement of cases. Of course this would be a benefit which potentially could arise out of the questionnaire procedure but it is not the intention of the procedure and the Government is making an error in presenting it as such in this consultation. 

Impact Assessments 
17. Do you think that there are further costs to repealing the wider recommendations provision which have not already been included in the impact assessment? 
UNISON supports the TUC’s submission in response to this question. 

18. Do you think there are further benefits to repealing the wider recommendations provision which have not already been included in the impact assessment? 
19. Please provide any comments you have on the assumptions, approach or estimates we have used in the wider recommendations provision impact assessments (e.g. do you agree with the estimates, assumptions/ approach, such as our assumptions that employers may settle a case in order to avoid a wider recommendation; or that wider recommendations would avoid a future case against the same employer for the same discriminatory practice; or the likelihood of wider recommendations being used in the future? Or are there any estimates or assumptions we have missed out which you think should be included) 
UNISON supports the TUC’s submission in response to this question. 

A fundamental problem with the Government’s position is that it is not based on credible and/or relevant evidence. In particular, there were no reported cases whereupon the Employment Tribunal had used the wider recommendations power when the IA was prepared. 

20. In your view, does the impact assessment for the wider recommendations provision accurately assess what the implications for equality are? 
UNISON supports the TUC’s submission in response to this question. 

The IA is too narrow. It erroneously assesses only those with protected characteristics who are claimants in the Employment Tribunal. The IA should have considered the broader implications for those who are making and implementing workplace policies such as management who have been negligent or ignorant to ensuring equal treatment. 

21. Do you think that there are further costs to repealing the obtaining information provisions which have note already been included in the impact assessment?

UNISON supports the TUC’s submission in response to this question. 

22. Do you think there are further benefits to repealing the obtaining information provisions which have not already been included in the impact assessment? 
23. Please provide any comments you have on the assumptions, approach or estimates we have used in the obtaining information provisions impact assessment. 
UNISON supports the TUC’s submission in response to this question. Again the Government has failed to support its position with proper evidence. 

24. Does the impact assessment for the obtaining information provisions accurately assess what the implications for equality are? 
UNISON supports the TUC’s submission in response to this question. 
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