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Introduction

1. This paper has been prepared by the specialist employment law department of City law firm, Travers Smith LLP.  This response represents the views of the employment law department and its clients.  By way of background, our work involves giving advice, primarily to employers, on a range of European and UK employment law and industrial relations issues.

2. partners in our department, or professional support lawyers, would be happy to discuss any aspect of this paper 

3. Travers Smith LLP would like all of its responses contained in this paper to be treated confidentially and not to be specifically attributed, on the basis that the views expressed reflect our internal discussions. 

Response

Question 1: Do you know of any other discrimination-related case in which the wider recommendations power under section 124(3)(b) of the Equality Act 2010 has been used since October 2010? 
No. We are not aware of any cases where the power under section 124(3)(b) of the Act has been used.  
Question 2: If yes, please provide details of the case(s) concerned, such as nature of the claim, type of organisation involved in the case, whether the organisation is a large, small or medium sized enterprise or other.  

Not applicable.
Question 3: Please say whether you consider the use of the power in this case or cases has been effective (closely linked to the act of discrimination to which complaint relates) and/or proportionate (tribunal took account of employer's capacity to implement the recommendation).  Please provide further details.  

Not applicable.
Question 4: Whatever your answer to Question 1, do you agree or disagree that the wider recommendations power should be repealed?  Please explain your answer.  

We agree that the wider recommendations power in section 124(3)(b) should be repealed.  Like the British Chambers of Commerce, our experience is that employers who lose discrimination claims review their policies and procedures and make appropriate changes, without the need for a recommendation from the employment tribunal.  Employers are perhaps best placed to conduct such a review in the light of any findings by an employment tribunal, as against the commercial background of their business.  Moreover, our clients spend a considerable amount of time and resources training their staff in equal opportunities and ensuring they have appropriate, up-to-date policies in place, whether or not they face discrimination claims.  We therefore agree with the Government's view that the power to make wider recommendations is unnecessary.  This is perhaps also supported by the fact that there are very few cases where tribunals have made such recommendations.  We also note that the power to make wider recommendations goes further than is necessary under European law and therefore represents "gold plating" of the European position.  For these reasons, we agree that the power should be repealed.  
Question 5: Have you or your organisation been involved in a procedure for obtaining information about a situation involving potential discrimination, harassment or victimisation?

Yes.
Questions 6 & 7: Please provide details of your involvement in a procedure for obtaining information and indicate whether the procedure for obtaining information was set in motion under previous equality legislation or under section 138 of the Equality Act 2010.

On a number of occasions we have advised employer clients on how to respond to discrimination questionnaires.  The procedure for obtaining information was set in motion under previous equality legislation before the Equality Act 2010 came into force, and subsequently was continued under the Equality Act 2010.  
Question 8-10:  Please indicate what action was taken by the potential complainant after using the procedure for obtaining information?  And provide further details.  
We are unable to provide details about specific cases but, as a general observation, we have seen questionnaires issued more often after the discrimination/harassment claim has been lodged with the Tribunal than before.  However, even where the questionnaire is sent before the claim is lodged, we have found that, more often than not, the claimant goes on to lodge the claim with the Tribunal.
Question 11: Please provide any additional details about your experience of the procedure for obtaining information (e.g. details of time/costs involved, whether the forms assisted with the efficiency of the claims process in a tribunal or court etc.)

In our view, questionnaires can assist with the efficiency of the Tribunal process by enabling the claimant to obtain information at an earlier stage, rather than waiting until exchange of witness statements which occurs very close to the hearing itself.  In some circumstances this may encourage settlement at an earlier stage, before the parties have gone to the time and expense of preparing witness statements.  
Question 12: Whatever your answer to question 5, do you agree or disagree that the procedure for obtaining information in section 138 of the Equality Act 2010 should be repealed?  We would welcome reasons for your answer.   
We disagree that the procedure for obtaining information in s.138 of the Equality Act 2010 should be repealed.  
As the Government points out in the consultation document, removing the questionnaire procedure will not prevent claimants from writing to the employer to obtain more information about the alleged discrimination/harassment, and will not prevent an Employment Tribunal taking into account any failure by the employer to respond.  Therefore, removing the form does not remove any burden on employers.  On the contrary, it may make the process of obtaining and supplying information less straightforward for claimants and respondents respectively, for the following reasons:

· The form requires the claimant to set out the factual background to a claim, which assists the employer in understanding the claimant's position and responding to the questions in context.  If the form was removed and the claimant only had to write a letter, the claimant may simply ask questions without providing any factual background. 
· The form encourages the claimant to include all of the questions he/she may want to ask.  Without the form, the claimant may take a less structured approach, sending questions to the employer in a piecemeal fashion as and when they arise.
· The statutory procedure makes it clear that the questionnaire can only be sent before bringing a claim or within three weeks of the claim.  If the procedure was removed, then the claimant could write any number of letters asking different questions, at any time during proceeding, which would significantly increase the burden on the employer.  
For all of the above reasons, we consider that the questionnaire procedure under s.138 of the Equality Act 2010 should be retained. 
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