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To: Enforcement
Subject: Response to Consultation - Equality Act 2010

Dear Sirs

Consultation on repeal of two enforcement provisions
This response is provided on behalf of our client, a non-departmental public body engaged in research, and employing in excess of 250 employees. The following is the response to (i) the consultation on the Employment Tribunal’s power to make wider recommendations in discrimination cases, and (ii) the consultation on the procedure for obtaining information. 

(i) Employment Tribunals’ power to make wider recommendations

In the event of an adverse decision at an Employment Tribunal, our client would take a careful look at its policies and procedures in order to learn any appropriate lessons, so the practical effect of the proposed repeal of a Tribunal’s power to make wider recommendations may be limited. 

If the reform is implemented our client may take comfort in knowing that, should they unsuccessfully defend a discrimination claim, the Tribunal’s power will be limited to recommendations which would be of benefit to the Claimant. In many cases, if the Claimant’s employment has terminated, the Tribunal would not be in a position to make any recommendations. However, for this particular client, it is not anticipated that the changes will have a material impact in the way they approach the debrief from Tribunal hearings. 

More generally, across society our client sees this as a somewhat of a retrograde step. There is some concern that it could force all employees with a grievance to take up the issue individually and, therefore, lead to an increase in cases, but it would also prevent Tribunals from using their influence to persuade less progressive employers to adopt better employment policies. For example, a Tribunal might find that a contractual term or working condition could potentially discriminate against a protected characteristic group. In such a case the Tribunal should have the power to suggest to an employer that it is in its interests to remedy this situation. Our client would question whether a Tribunal recommendation that an employer introduces, say, an equal opportunities policy is really an unreasonable burden on business?

(ii) The procedure for obtaining information

Our client believes, on balance, that the statutory questionnaire process should be repealed. 

On the one hand, the questionnaire procedure can help to clarify whether or not there is a potential claim available to an individual, and therefore helps employees to make an informed decision on whether or not to bring a claim. However, we suspect that the majority of employees who submit a statutory questionnaire have already made their mind up to lodge a Tribunal claim. 

It is also felt that abolishing the statutory questionnaire procedure may reduce the likelihood of pre-claim settlement or resolution.

However, the resources required to respond to any statutory questionnaire are such that our client would rather this avenue was not open to individuals.  

In our client’s experience, the best approach to managing such requests is to narrow down the information that is provided and exclude anything that is not relevant to the potential claim. There is genuine concern that the process allows employees to simply fish for information, increasing the time, effort and cost needed to fully respond.  

In relation to one discrimination questionnaire, our client recently had to spend at least 6 of the 8 weeks allowed working on a statutory questionnaire response and that probably equated to at least 2 weeks’ full time work for one individual. They needed to involve several individuals in order to be able to gather the necessary information to complete the questionnaire. It would be extremely difficult to  estimate the cost to our client for each questionnaire it has to deal with. On top of that there is also the legal cost for the advice and review in connection with the response to the questionnaire. One recently completed questionnaire was 23 pages in length and the associated evidence filled up 3 lever arch files, the vast majority of which was then replicated in the Tribunal hearing bundle. 

It is acknowledged that most questionnaires would not take quite so long to complete and it very much depends on the individual requesting the information, however this does demonstrate the possible burden placed on employers.   

The fact that  the individual  can ask any questions they want and go back over a number of years, and the fact that a Tribunal has the power to draw adverse inferences from any failure to answer questions means that the whole process is very much one sided. If a claimant is simply fishing for information then it would be helpful to employers if that could be acknowledged by the Tribunal. The current system adds significant time and cost onto the employer, particularly as there is so much duplication involved if the organisation ends up in a Tribunal hearing (and we suspect that they usually do), and the costs associated with the questionnaire process can be very high. 
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