
Government Consultation on Repeal of s138 Equality Act 2010

This response to the consultation is provided on behalf of the Metropolitan Police Service’s (MPS) Directorate of Legal Services (DLS)

Note: Questions 1-4 of the consultation relate to repeal of the use of wider recommendations under s124(3) of the Equality Act 2010.  That issue has not been considered as part of this response.
Q5. 

Have you or your organisation been involved in a procedure for obtaining information about a situation involving potential discrimination, harassment or victimisation?

Answer
· Yes.  This procedure is used in the majority of discrimination, harassment and victimisation claims against the MPS where a claimant is professionally represented.  The procedure is estimated to be used in less than half of all claims where the Claimant is not professionally represented.  
Q6 & 7.

Please provide details of your involvement in a procedure for obtaining information, and indicate whether the procedure was set in motion under previous equality legislation or under s138 of the Equality Act 2010.

Answer
· The MPS was involved in responding to questions raised as part of the procedure for obtaining information both under the previous equality legislation and the Equality Act 2010.  

· By way of context, the MPS employs over 30,000 police officers and over 20,000 civilian police staff.  The MPS employs an in-house legal department (the Directorate of Legal Services), with around 50 solicitors and barristers.  13 Solicitors and barristers within DLS are routinely engaged in defending employment tribunal claims on a day to day basis. A number of claims are also outsourced where in-house capacity is exceeded or where a conflict of interest arises.  This represents a significant volume of litigation, most of which involves claims of some form of discrimination.  In responding to this consultation DLS has relied on corporate memory because statistics on the use of questionnaires are not routinely maintained.  

· The questionnaires generally contain two types of questions: those about facts, and those amount statistical / policy matters.  Solicitors and barristers deal with the questions that relate to the specific facts of a claim.  This takes an estimated average of ten hours per questionnaire, but this number will be much higher in complex cases.  

· A senior legal clerk in DLS prepares the responses to the questions that contain a statistical, organisational or policy element.  That clerk works eight hours per day, three days per week.  Two of those three days are fully spent working on questionnaires under s138 of the Equality Act 2010.  Since April 2010 she has dealt with 98 questionnaires.

· Witnesses involved in the case also provide input on questions that relate to the facts of the claim.  This takes them away from operational duties, and creates an additional burden on their time and on the MPS’s resources beyond the time that they would otherwise be obliged to spend assisting with employment tribunal case preparation.
· The MPS’s Human Resources department is also involved in providing information that goes into the questionnaire responses.  A HR professional, as the instructing client, will also review and approve all questionnaire responses before they are served on a claimant.
Q8 - 10.

Please indicate what action was taken by the potential complainant after using the procedure for obtaining information? And provide further details

Answer
· The vast majority of all questionnaires received by the MPS, whether under the current provisions in s138 of the Equality Act, or under the previous discrimination legislation, are received after employment tribunal proceedings have already been issued.  We estimate that less than ten questionnaires have been served on the MPS before employment tribunal proceedings were issued in the last five years.  

· None of the solicitors or barristers in DLS that deal with discrimination claims could recall an occasion when a questionnaire has been used in settlement negotiations.
· We estimate that less than five questionnaires have been relied upon or referred to at employment tribunal hearings within the last five years.
Q11.

Please provide any additional details about your experience of using the procedure for obtaining information (e.g. details of time/costs involved, whether the forms assisted with the efficiency of the claims process in a tribunal or court)

· Our consensus is that the questionnaire procedure under s138 of the Equality Act 2010 is an unnecessary administrative burden, and that it makes no material difference to the vast majority of cases in which it is used.  
· The questionnaires frequently contain requests for information about the MPS’s various equality policies, standard operating procedures and equality impact assessments.  A large amount of this information is already available to the public on the MPS’s website.  All of that information and more is also available to serving officers and staff on the MPS’s intranet.  It is regularly necessary to provide over 100 pages of such supporting evidence with questionnaire responses, but little, if any, is ever referred to by the Claimant.
· The questionnaire procedure is routinely employed by the same solicitors in the same firms.  Often, many of these firms repeatedly ask the same statistical and policy questions without ever relying on the responses.
· When the MPS is unable to provide an answer to a particular question in a questionnaire within the eight week period for response, it is rare for a Claimant’s representative to follow up the missing response at a later date.  Where a Claimant’s representative is asked to clarify the relevance of a question, or to more clearly explain what information is sought, it is rare for them to reply. 

· The MPS has a rigorous internal grievance process, which is compliant with the ACAS code.  It is likely that a potential Claimant will have been able to obtain any information that is material to their claim by the time the grievance process has been exhausted.  It is likely that the availability of this information at this stage is one of the reasons why so few questionnaires are received before a claim is issued.
· We recognise that the internal grievance procedure is not available to potential Claimants who are not employees of the MPS.  However, a minimal number of claims are received from this category of potential Claimants.  
· There are a range of methods that Claimants are able to use to obtain information about the MPS and about their own case which obviate the need for separate provisions under the Equality Act 2010.  These methods include subject access requests under s7 of the Data Protection Act 1998, requests under s1 of the Freedom of Information Act 2000 and requests for written answers under Rule 10 of the Employment Tribunal (Constitution and Rules of Procedure) Regulations 2004.  These options have the benefit to both parties that they do not require the use of a lengthy and prescriptive form.  
Q12.

Whatever your answer to question 5, do you agree or disagree that the procedure for obtaining information in s138 of the Equality Act 2010 should be repealed?  We would welcome reasons for your answer.

· The MPS agrees that the procedure for obtaining information in s138 of the Equality Act 2010 should be repealed, for the reasons set out above.  In summary, use of the procedure in s138 creates an administrative burden that is disproportionate to its benefits in settling employment tribunal claims, or to better informing the parties of the evidence, or the facts or issues in dispute.  Further, the procedure is seldom used, as was intended to assist, a potential Claimant in determining whether or not to pursue a claim.
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