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Dear,

I tried to respond via your online system but was not happy with the result. Did you receive anything?

It may be more helpful to you and your colleagues to have comments via e-mail from the Gender Identity Research and Education Society (GIRES), of which I am a trustee. GIRES is not an employers. Nor is it a lobby group. Its role is to support trans people by providing information to all those who can improve the circumstances in which they live.

s. 124 (3) (b) Power of the ET to make wider recommendations.

GIRES strongly disagrees that this power should be repealed.

We have noted the case: Crisp v Iceland Foods Ltd ET 1604478/11 /ET 160000/12

Question 6
As neither the Crisp nor the Stone case concerned gender reassignment we make no further comment on those save to note that both have been widely reported and discussed not just by academics and practising lawyers but also by HR professionals, Trade Union representatives and others. This suggests that the power to make recommendations is taken very seriously. The Tribunal clearly thought that awarding Mrs. Stone £18,000.00 compensation and  Mrs. Crisp £7729.53  was not enough and that the employers - both large organisations - needed to be admonished.

As the power was only introduced in the Equality Act which is itself not yet two years old our view is that two  reported cases suggests that the power in fact is both being utilised and acting as a deterrent and is not superfluous as you suggest. A section 124  wider recommendation, not confined to the one complaint, is more likely to be reported in local and sector media with the greater embarrassment to the Respondent providing an incentive both to improve practice and settle claims. It is thus a useful tool for the Claimant in  pre Tribunal negotiations as well as a deterrent to employers. A wider recommendation issued to one  professional firm firm, for example could well be noted by its competitors and practice improved.

The suggestion that the Employer is being asked to take on the role of an "equality consultant" is nonsense - the Employer is  simply being asked to comply with the law.

We do not therefore agree that the wider recommendations provision serves no practical purpose and that other remedies, tailored to each individual case, are sufficient. A wider remedy is needed for systematic, institutionalised and cultural discrimination.

Question 7

Our view is that in both cases the use of the wider recommendation was  proportionate.
As neither case concerned transgender discrimination we are not able to assess the extent to which it was effective and in any event it is probably too early to say.

Question 8

To repeat: We strongly disagree the suggestion that the power should be repealed.

Procedures for obtaining information (s. 38 Equality Act 2010)

I have personal experience of using a process prescribed in legislation for obtaining information prior to a hearing, that was available under the legislation that preceded the Equality Act 2010. I assisted my transsexual daughter to bring a case against her Employer that she won in an Industrial Tribunal and a subsequent Appeal: Reed v Chessington world of Adventures. In the early stages of this case, before we engaged a solicitor, the form that was provided for gathering information was of great value. We obtained information that helped us to shape the arguments and was later used in the Hearing. The employer's failure to produce, until challenged in the Hearing, my daughter's appraisal form, which documented the discrimination she experienced, not only severely undermined its denial of my daughter's allegations but also raised questions about its probity.

Question 16

We strongly disagree that the procedure for obtaining information under s.138 should be repealed.

We refer to paragraphs 3.7 - 3.13 of the Consultation Paper.

In paragraphs 3.7 and 3.8 you describe the new early ACAS conciliation process and how this  will enable claimants to make an informed decision about whether to make a claim. How will ACAS (or anyone else)  be able to give this advice without knowing the facts?

Removing the pre Trial questionnaire procedure will not encourage the early resolution of disputes nor will it increase the likelihood of the parties' focusing on the real substantial issues  as is suggested. Rather it is likely to achieve the opposite.

3.12 
It is stated that there is no evidence that the process has encouraged the settlement of claims or improved the efficiency of the Tribunals process. As settlements are not reported there is no evidence to the contrary either. Inefficiencies in the Tribunals process are generally due to factors such as the shortage of Judges, counter staff and interpreters for example rather than evidential issues.

There must be potential claimants who, having been given information are satisfied and decide not to proceed further and others who, being refused information, decide to proceed just to get it.

A "fishing expedition" is defined in the dictionary as "a search for information without knowledge of whether that information actually exists". The expression is therefore not relevant here where the content of the questionaire is prescribed and the employer should have the information on file and readily accessible. (e.g. He got the job because he was better qualified). It is also right that Tribunals should take into account a failure on the part of an employer to complete the form and that employers should take questionnaires seriously in the interests of openness and transparency as well as justice.

3.13
The repeal  of s.138 will adversely effect access to justice because without the information employees will shy away from going to the Tribunal and/or have difficulty securing legal representation. A voluntary system of disclosure will not  work.

The transition cost of £4.4 million is substantial and there is no saving if, as you argue, employees will seek the information.
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