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Equality and Diversity Forum response to the Consultation on reform of two enforcement provisions for discrimination cases
The Equality and Diversity Forum (EDF) is a network of national organisations committed to equal opportunities, social justice, good community relations, respect for human rights and an end to discrimination based on age, disability, gender and gender identity, race, religion or belief, and sexual orientation.
 Further information about our work is available at www.edf.org.uk. 
Our member organisations represent and support people who have any or all of the characteristics protected in the 2010 Equality Act and one of our key concerns is that each should have access to the same rights to access to justice regardless of their age, disability, gender and gender identity, race, religion or belief, and sexual orientation (unless there is a good reason why this is not appropriate). 
We are responding to the principles raised in this consultation rather than the specific listed questions.

Questionnaire procedure (Equality Act 2010 section 138)
This procedure was introduced in 1975 as means to assist the making and if possible early resolution of potential discrimination claims under the Sex Discrimination Act 1975. It has since been incorporated into all later anti-discrimination legislation on other grounds. The fact that it has been incorporated in relation to all other claims reflects the fact that it is widely regarded by employer and employee organisations as well as litigants and human resource professionals as an extremely useful procedure. It has never been seen as contentious by the courts and tribunals. On the contrary judges and tribunal members have seen it as a really useful way of finding out whether there are real issues that divide the parties to litigation and if so what they are.
 The original purpose of this provision was clearly set out in the Sex Discrimination Act 1975 section 74 (and repeated in the Race Relations Act 1976 section 65 and all other subsequent legislation in the equality field): 

With a view to helping a person (‘the person aggrieved’) who considers he may have been discriminated against in contravention of this Act to decide whether to institute proceedings and, if he does so, to formulate and present his case in the most effective manner, the Secretary of State shall by order prescribe –
(a) forms by which the person aggrieved may question the respondent on his reasons for doing any relevant act, or on any other matter which is or may be relevant;
(b) forms by which the respondent may if he so wishes reply to any questions.

So there were two original purposes for this procedure that were explicit in the legislation. The EDF considers that it is extremely important to keep sight of what they were.
The first purpose was to see whether or not a person had a valid reason to believe that they had suffered discrimination: this is why the section referred to the decision ‘whether to institute proceedings’. The current consultation has not focused adequately on this role. If there is no valid reason to commence proceedings the Questionnaire procedure enables employers and indeed others in county court proceedings to make this entirely clear at a pre-litigation stage.
Secondly, if the person concerned did decide to commence proceedings it enabled them to do so in the most effective way. Clearly, bringing litigation effectively is in the public interest, however, in view of the consultation it is important to emphasise that in the longer run this will save costs and the use of scarce public resources. In short the proper use of the Questionnaire procedure will reduce the circumstances in which both private and public money is wasted.
So these two purposes advance the public interest in at least two ways:

1. If an employer (or other person questioned as in county court litigation) is able to provide an explanation for the concerns of the person using the procedure then no litigation will follow. Accordingly costs associated with litigation will not be incurred.
2. If the employer (or other persons questioned) is unable to provide such an explanation then the litigation that ensues will be more focused and the pleadings better drafted, leading to less costly litigation (both in terms of the parties’ expenses and the tribunal costs).

In EDF’s view, without the questionnaire procedure there will inevitably be more speculative litigation. The outcome of a case will then depend heavily or entirely on the cross-examination of the key person against whom the allegation was made. Whereas if that person had been questioned through the questionnaire procedure the need for, and length of, such cross-examination would be proportionately reduced.

Of course, if the reply to any such questionnaire did not provide an adequate explanation then the employer (or other person who was questioned) would be more likely to recognise the need to settle the claim. This too is a wholly beneficial outcome. 
The EDF accepts that a by-product of this procedure may be ‘to increase prehearing settlements and reduce employment tribunal loads’
 however, it was never the primary purpose of the questionnaire procedure . 

The settlement (as opposed to litigation) of cases where a business has not been able to provide a clear and adequate explanation for apparently discriminatory treatment is in the public interest. Businesses unable to satisfy themselves at an early stage that actions are not discriminatory should not maintain a position that pushes claimants into litigation that could easily be avoided. 
There is no doubt that the use of the questionnaire procedure has succeeded in many cases in causing earlier settlements.
We understand that the Government wishes to encourage early settlement of disputes in the discrimination field and we entirely support this objective. However, if the questionnaire procedure is removed we believe that aggrieved employees and service users will be more inclined to bring unfounded cases or cases whose merit cannot be assessed at the outset. Clearly the abolition of this procedure does not prevent an aggrieved person asking questions but without the questionnaire procedure no legal consequences follow from a failure to reply. 
The consultation document appears to suggest that use of the ACAS conciliation service can provide an alternative way of gathering information but we cannot see that this is an appropriate function for the ACAS conciliation service. Nothing would be more likely to dissuade someone from going to conciliation than knowing that the process could be used as a means to strengthen the case against them. This suggestion is therefore confused and likely to undermine the conciliation process. 
One of our members, the Discrimination Law Association, has collected evidence of real life examples when the questionnaire procedure has been used and then the case not proceeded with. For example:
In one such case Mr A believed he was not recruited to a senior management post for which he was qualified because of race discrimination. He served a detailed questionnaire. The response showed that the employer had followed good equal opportunities procedures and that his answers and presentation were inferior to those of the other candidates. He was advised that he was unlikely to succeed and he did not take the case further.

It also found examples where the use of a questionnaire had helped to define the issues and led to the early settlement of a case:
Mr S was dismissed following an internal audit process which found evidence raising a suspicion of fraud. His lawyers assisted him to prepare a questionnaire asking who else had been caught by the audit process and what action had been taken against them. The employer’s reply indicated that BME employees were more than four times more likely to be sacked (rather than retrained) than their white counterparts. Having made this disclosure the employer agreed to an out of court settlement including a review of their disciplinary process.
Another important feature of the questionnaire process is its role in the assessment by Employment Tribunals of whether and when the burden of proof passes to the respondent. The importance of the answers to a questionnaire in determining whether or not the respondent has to provide proof that they did not discriminate is set out in the key judicial guidelines in the leading case of Igen v Wong [2005] 3 All ER 812. In that case the Court of Appeal set out the way in which the law requires an Employment Tribunal to assess whether or not the burden of proof passes to the respondent in a discrimination case. These guidelines are applied by every Employment Tribunal in every direct discrimination case. We set them out below: 
(1) …, it is for the claimant who complains of [direct] discrimination to prove on the balance of probabilities facts from which the tribunal could conclude, in the absence of an adequate explanation, that the respondent has committed an act of discrimination against the claimant which is unlawful ... These are referred to below as ‘such facts’.

(2) If the claimant does not prove such facts he or she will fail.

(3) It is important to bear in mind in deciding whether the claimant has proved such facts that it is unusual to find direct evidence of … discrimination. Few employers would be prepared to admit such discrimination, even to themselves. In some cases the discrimination will not be an intention but merely based on the assumption that ‘he or she would not have fitted in’.

(4) In deciding whether the claimant has proved such facts, it is important to remember that the outcome at this stage of the analysis by the tribunal will therefore usually depend on what inferences it is proper to draw from the primary facts found by the tribunal.

(5) It is important to note the word ‘could’ in [in the statutory provisions on the burden of proof]. At this stage the tribunal does not have to reach a definitive determination that such facts would lead it to the conclusion that there was an act of unlawful discrimination. At this stage a tribunal is looking at the primary facts before it to see what inferences of secondary fact could be drawn from them.

(6) In considering what inferences or conclusions can be drawn from the primary facts, the tribunal must assume that there is no adequate explanation for those facts. 

(7) These inferences can include, in appropriate cases, any inferences that it is just and equitable to draw … from an evasive or equivocal reply to a questionnaire or any other questions ...

(8) Likewise, the tribunal must decide whether any provision of any relevant code of practice is relevant and if so, take it into account in determining, such facts ... This means that inferences may also be drawn from any failure to comply with any relevant code of practice.

(9) Where the claimant has proved facts from which conclusions could be drawn that the respondent has treated the claimant less favourably on the ground of sex, then the burden of proof moves to the respondent.

(10) It is then for the respondent to prove that he did not commit, or as the case may be, is not to be treated as having committed, that act.

(11) To discharge that burden it is necessary for the respondent to prove, on the balance of probabilities, that the treatment was in no sense whatsoever on the grounds of sex, since ‘no discrimination whatsoever’ is compatible with the Burden of Proof Directive.

(12) That requires a tribunal to assess not merely whether the respondent has proved an explanation for the facts from which such inferences can be drawn, but further that it is adequate to discharge the burden of proof on the balance of probabilities that [a protected characteristic] was not a ground for the treatment in question.

(13) Since the facts necessary to prove an explanation would normally be in the possession of the respondent, a tribunal would normally expect cogent evidence to discharge that burden of proof. In particular, the tribunal will need to examine carefully explanations for failure to deal with the questionnaire procedure and/or code of practice.
Paragraphs (7) and (13) are of particular relevance. They both refer to the questionnaire procedure. 

Our members feel very strongly that the questionnaire procedure facilitates access to justice, enables both parties to assess whether a claim lies and enables them to reach an early settlement where this is appropriate and we would urge the Government not to repeal it.

Employment Tribunals power to make recommendations (Equality Act 2010 section 124)
The power enabling Employment Tribunals to make ‘an appropriate recommendation’ to an employer as a possible remedy to a successful discrimination claim is a new power created in 2010 which applies to cases where the date of the action complained of occurred after 1 October 2010. Hence this new provision has been available for significantly less than two years. 
We note that:
· This provision is a discretionary provision, 

· This provision is intended to prevent further occurrences of discrimination within that employer’s workforce, and

· The consultation document suggests that it has not been widely used.

We cannot therefore understand why it is thought to be a burden on business and we would ask what substantial hard evidence there is that employers find it to be burdensome or even think about it on any regular basis. 
The power to make a recommendation is a discretionary remedy which the Employment Tribunal can decide whether it would be appropriate to use; it is not a discretion that is used in every case. In addressing this power the Government needs to be very aware of the public interest in improving human resource management. A tribunal case is always heard either by a panel of three who will have huge experience of human resource practice or by a single very experienced judge. It is in the public interest that their insight into the shortcomings (if there be any) in the human resource management of an organisation is put to good use.

The public after all pays for the tribunal system. If a tribunal considers that shortcomings have come to light it makes every sense that they should be able to make recommendations as to how they are put right. It may be said that to prohibit them from using their discretion in this way is not merely not a burden on business it would be a waste of public resources!

There are examples where it has been used:
· Crisp v Iceland Foods – ET/1604478/11 & ET/1600000/12. The employment tribunal upheld a claim of direct disability discrimination and made a recommendation that the HR managers should receive training ‘relating specifically to the issue of mental health disability’. And Stone v Ramsay Health Care UK Operations Ltd – ET/1400762/11. A pregnancy discrimination case in which the employment tribunal recommended that the employer provide training for its managers and HR team on maternity rights.
Increasingly, businesses are prepared to make a commitment to review and improve procedures as part of a negotiated settlement. This helps them demonstrate a commitment to equality that benefits all employees and has an overall benefit for the business as a whole. It is entirely appropriate that Tribunals should be able to make recommendations that similar steps should be taken where there is evidence of short-comings that the business has been unable or unwilling to acknowledge itself. In short, when a recommendation is made and implemented, it is likely to lead to better employment practice and prevent further cases of discrimination – with all their associated costs. EDF strongly urges the Government to take the approach that a measure of prevention is better than attempting to solve the problem after the event, and therefore recommends retaining this power.
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Equality and Diversity Forum members 
Action on Hearing Loss
Advice UK

Age UK

British Humanist Association

British Institute of Human Rights

Children’s Rights Alliance for England (CRAE)

Citizens Advice

Disability Rights UK

Discrimination Law Association

End Violence Against Women
Equality Challenge Unit

EREN – The English Regions Equality and Human Rights Network

Fawcett Society

Friends, Families and Travellers 
JUSTICE 

Law Centres Federation

Mind

National AIDS Trust

Press for Change

Race on the Agenda (ROTA)

Refugee Council

RNIB

Runnymede Trust

Scope

Stonewall

The Age and Employment Network (TAEN)

Trades Union Congress (TUC)

UKREN (UK Race in Europe Network)

UNISON

Women’s Budget Group

Women’s Resource Centre

A full list of Members and Observers/Associate Members is available at http://www.edf.org.uk/blog/?page_id=889 
Macmillan Cancer Support is an Observer/Associate Member of EDF and has signed up to this response.
� A list of EDF members is attached as Annex 1.


� Quoted in the Consultation on reform of two enforcement provisions for discrimination cases at page 11 as the intended purpose of the questionnaire procedure.
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