Disability Law Service response to Government Equalities Office consultation on proposal to Removing (a) employment tribunals’ power to make wider recommendations in discrimination cases, section 124(3)(b) of the Equality Act 2010.

1. Disability Law Service (DLS) is a national user led charity. Its core service is providing free, confidential, specialist legal advice for disabled people and their families and carers throughout England and Wales. We also carry out development work to promote access to the law for disabled people, and provide training to other advisers.
2. Disability Law Service provides advice on employment and discrimination matters to over 1,500 disabled people every year. We also undertake detailed casework for clients. This amounts to approximately 100 cases of discrimination per year. 
3. We have responded separately to the consultation regarding the two proposed reforms to the Equality Act 2010. This response deals with the proposal to remove the employment tribunals’ power to make wider recommendations in discrimination cases contained under section 124(3)(b) of the Equality Act 2010.

4. In preparing this response we have benefited from seeing the response to this consultation submitted by the Discrimination Law Association. We endorse their response and, with their consent, have included extracts in our response. Likewise we have benefitted from seeing the response to this consultation prepared by the Disability Charities Consortium. We again endorse their response. 
5. We believe that the introduction of the power of employment tribunals to make wider recommendations was an important development in anti-discrimination legislation. Previous legislation only allowed for recommendations to be made which concerned the individual claimant. By providing tribunals the power to make wider recommendations it was intended that this would help to tackle systemic discrimination. 

6. We have read the response provided by Discrimination Law Association and believe that the examples they have provided show the importance of this provision in challenging discrimination.

7. The Government has stated that one of its reasons for repealing this section are that it is rarely used. However this section was not intended to be frequently used. 

8. From our experience of recommendations under the previous legislation these can be an important method for developing better employment practices which benefit a number of people. This can include recommendations for training or for adjustments to be made to training or to practices and procedures. These types of recommendations are not so onerous that an employer is likely to have difficulty in complying with them. 
9. We believe that these powers are a useful tool and that rather than being removed their use should be encouraged. 

Disability Law Service response to Government Equalities Office consultation on proposal to repeal procedures for obtaining information, section 138 Equality Act 2010.

10. Disability Law Service (DLS) is a national user led charity. Its core service is providing free, confidential, specialist legal advice for disabled people and their families and carers throughout England and Wales. We also carry out development work to promote access to the law for disabled people, and provide training to other advisers.
11. Disability Law Service provides advice on employment and discrimination matters to over 1,500 disabled people every year. We also undertake detailed casework for clients. This amounts to approximately 100 cases of discrimination per year. 
12. We have responded separately to the consultation regarding the two proposed reforms to the Equality Act 2010. This response deals with the proposal to remove the procedures for obtaining information contained under section 138 of the Equality Act 2010.

13. In preparing this response we have benefited from seeing the response to this consultation submitted by the Discrimination Law Association. We endorse their response and, with their consent, have included extracts in our response. Likewise we have benefitted from seeing the response to this consultation prepared by the Disability Charities Consortium. We again endorse their response. 

14. It is our belief that the procedures for obtaining information are vitally important to anti-discrimination legislation. Without these procedures it will be far harder to prove claims of discrimination. It will also result in claims being issued in the courts which would not otherwise have been issued if the Claimant had obtained information under these procedures. 

15. Our response to the consultation will first consider the government’s reasons for the proposed repeal of section 138. We will then set out the importance of the questionnaire procedures. Finally we provide our response to the consultation questions. 

Reasons for proposed repeal of section 138

16. We believe that the reasons given for the repeal of section 138 are fundamentally flawed and misleading. The government’s two key reasons for repealing section 138 are stated to be:

i. Failure of the procedure to achieve its intended purpose

ii. Additional unintended burdens created by the provisions

17. Failure of the procedure to achieve its intended purpose

In relation to the supposed “failure of the procedure to achieve its intended purpose” paragraph 3.12 of the consultation document states “we have seen no evidence to suggest that the provision has had the intended effect of encouraging settlement of claims without recourse to tribunals or the courts, or has encouraged efficiency of the claims process for cases that reach a court or tribunal.”

18. However this purpose is not the stated purpose of the procedures. The original procedures for gathering information in discrimination cases were introduced by section 74 of the Sex Discrimination Act 1975 and section 65 of the Race Discrimination Act 1976. Both sections state the procedures are to help a person who considers they may have been discriminated against to decide whether or not to institute proceedings and if so to formulate and present their case in the most effective manner. Similar wording was also used in section 56 of the Disability Discrimination Act 1995 and in a new section 7B which was added to the Equal Pay Act 1970.

19. There is nothing in the Equality Act 2010 to indicate that the current provisions have a different purpose. In fact paragraph 458 of the Explanatory Notes to the Equality Act 2010 state that section 138 “is designed to replicate the effect of provisions in previous legislation.”

20. It therefore appears that the statement that the procedure is not meeting its intended purpose is based on an inaccurate understanding of the intended purpose of the procedure. This is alarming as it is possible that people will respond to the consultation based on this inaccurate information. We therefore believe that the results of this consultation may be unreliable. In these circumstances we believe that the Government should re-consult with clarification of the actual reasons for wanting to withdraw the procedures.

21. It is our belief that the procedures are in fact meeting their intended purpose and that they are an effective tool in helping to gather evidence in support of claims of discrimination. We also believe that, whilst it is not their intended purpose, the information gathering procedures do encourage settlement of claims. We have provided more information on this as part of our response on the value of these procedures.  

Additional unintended burdens created by the provisions

22. Similarly, we are concerned that the statement that the procedure creates additional unintended burdens is likely to be misleading. This statement does not appear to be based on any reliable or quantifiable evidence. 

23. We note that recent GEO Administrative Burden Reduction Study found that only approximately 2% of businesses surveyed had completed discrimination questionnaires in the preceding three years
. This study also showed that generally businesses agreed that it was straightforward to complete the questionnaire forms. Very few raised any concerns regarding the time taken to complete the form. 

24. We note that the Impact Assessment of the proposal contained in Annex E of the consultation states that there will be a financial benefit to companies if these procedures are repealed. This appears to be based on the potential cost that an employer would incur in completing a questionnaire. However this is considering the cost of the employer or business in completing the questionnaire procedure in isolation rather than as a part of the overall costs of defending a claim of discrimination. It is our belief that in many cases the costs to parties will be greater if the question and replies procedure is removed.

25. As we will demonstrate in our response on the value of these procedures and in our substantive response to the questions, the exchange of information at an early stage of proceedings allows the parties an opportunity to settle claims before significant costs have been incurred. Likewise, many potential claims of discrimination do not proceed to court based on the responses received as part of the information gathering procedures. If these procedures are withdrawn there is a realistic prospect that more claims will be issued in court. This is likely to increase the costs for all parties involved. It will also place an extra burden on an already stretched judicial system. 

26. Again we are concerned that the information contained in this Impact Assessment is potentially misleading and that the results of this consultation may be unreliable. 

The importance of the statutory questionnaire procedure

27. It is often incredibly difficult to prove claims of discrimination. In the vast majority of cases the evidence necessary to show an inference of discrimination will be available to the employer or service provider. However it will not be available to the Claimant. 

28. The statutory questionnaire procedures are vital to enable people to prove genuine claims of discrimination. They provide a structure for Claimants to ask questions of employers and service providers. This allows Claimants to find out the reasons for taking or not taking action and to gather evidence. 

29. It is very unlikely that the Claimant would be able to gather the information required to support a claim for discrimination without the statutory questionnaire procedure. 

30. We believe that the repeal of the questionnaire procedure will make it almost impossible to prove many forms of discrimination. We endorse the evidence provided by the Discrimination Law Association in their response to this consultation regarding the steps required to prove claims of direct discrimination, indirect discrimination and equality of terms. 

31. We also provide illustrative examples of what is required to prove claims of a failure to make reasonable adjustments. In order for a Claimant to prove that an employer or service provider has failed in their legal duty to make reasonable adjustments they must prove the following:

i. That there is a provision, criterion, practice or physical feature (pcppf) which places them at a disadvantage because of their disability;

ii. That this disadvantage is substantial;

iii. That reasonable steps could have been taken to redress this disadvantage but that no such steps were taken.

32. This means that the Claimant must identify what the provision, criterion, practice or physical feature was. Although in some case this may be obvious in other cases it can be difficult and it can be advantageous to specifically ask an employer or service provider for details of any policies, procedures or criteria applied.

33. Next they must demonstrate that this pcppf placed them at a substantial disadvantage because of their disability. This again is often very difficult and statistical evidence is often required to support this. For example we recently assisted a client in challenged a decision not to provide him with extra time for a pre-employment test. In order to demonstrate that he was placed at a detriment by this provision, criteria or practice we needed to show that he had a chance of obtaining the job if he was given the extra time. Through the use of a discrimination questionnaire we were able to obtain the client’s scores at interview and test as well as the corresponding scores for the successful candidate. This demonstrated that the client’s score at the interview stage was sufficiently high that he could of been successful if he had been provided with additional time for the assessment. 

34. It is also necessary to identify that there were reasonable steps that could have been taken by the employer or service provider. This is often the most difficult aspect of the duty to make reasonable adjustments to prove. The essence of the duty is on reasonableness and what is reasonable in one case may not be reasonable in another. 

35. The Equality and Human Rights Commission’s  Employment Code of Practice lists the following as examples of some of the factors which might be taken into account in deciding what is a reasonable step for an employer to have to take
:

· whether taking any particular steps would be effective in preventing the substantial disadvantage;

· the practicability of the step;

· the financial and other costs of making the adjustment and the extent of any disruption caused;

· the extent of the employer’s financial or other resources;

· the availability to the employer of financial or other assistance to help make an adjustment (such as advice through Access to Work); and

· the type and size of the employer.
36. Likewise the relevant Code of Practice for discrimination in the provision of services lists the following as examples of some of the factors which might be taken into account in deciding what is a reasonable step for an employer to have to take
:

· whether taking any particular steps would be effective in overcoming the substantial disadvantage that disabled people face in accessing the services in question;

· the extent to which it is practicable for the service provider to take the steps;

· the financial and other costs of making the adjustment;

· the extent of any disruption which taking the steps would cause;

· the extent of the service provider’s financial and other resources;

· the amount of any resources already spent on making adjustments; and

· the availability of financial or other assistance.
37. In practice it is often incredibly difficult for a Claimant to gather information into the reasonableness of a proposed adjustment without use of the questionnaire procedure. An employer or service provider is unlikely to share information with their employees or customers on the financial resources available to them. Likewise they are unlikely to provide information on the resources they have previously spent on making adjustments. 

38. Likewise pre-employment discrimination is an issue that a large number of disabled people continue to experience. Without the information obtained through a questionnaire it would be almost impossible to prove that an employee has not been invited for an interview or that they were not selected after an interview because of their disability. 

39. The information required can include anonymised copies of applications or interview scores which can allow the disabled person or their representative to determine whether it would be possible to successfully claim discrimination. This information will often not be provided by an employer through a complaint or a request for feedback. 

40. For example, we recently worked on a case where we have been able to obtain, through use of a discrimination questionnaire, evidence that shows that a disabled candidate would have been likely to succeed in his application for employment if he had been provided with additional time to complete a pre-employment assessment. 

41. Conversely we were able to obtain copies of applications that were received for a post which showed that the other candidates had made stronger applications. This helped us to advise a client that he was unlikely to succeed in a claim of discrimination. 

Other ways of obtaining information 

42. We note that the government has stated that it would still be possible for Claimants to request this information from their employer or from service providers. However there is nothing to compel them to provide this information. Without the potential that a court or tribunal will draw an adverse inference on a failure to respond to a statutory questionnaire it is likely that employers or service providers will simply ignore requests for information. 

43. It is our experience that requests for information contained in grievance letters or in letters of complaint are unlikely to be complied with. However in the vast majority of cases employers and service providers will provide the same information once requested in a statutory questionnaire. 

44. Whilst some evidence can be obtained through disclosure this will only be provided at a relatively late stage of proceedings, after the claim has been issue and served on the employer / service provider, a response received, and the claim allocated to a hearing. 

45. The costs to the parties in reaching this stage in procedures can be prohibitive to employees and disabled customers who are unclear on whether they will be able to obtain the evidence to support their claim. Likewise where this disclosure shows that discrimination has not occurred the parties will have already incurred significant costs which could have been avoided through the use of a discrimination questionnaire at the formative stage of the claim. 

46. Likewise, it is often very important to obtain background information and statistical data to assist in claims of discrimination. In our experience this evidence is rarely obtained through disclosure as statistical data will not have been produced into complaints received or numbers of employees hired. 

47. It is also not always possible to get orders for specific disclosure where an employer or service provider does not voluntarily disclose information as part of standard disclosure. Whilst requests can be made for specific disclosure a court or tribunal only has to grant requests where the information is needed to support the claim. They do not have to order disclosure where the information is helpful to a Claimant’s case. This often means that background information that is often very important to show discrimination occurred will not necessarily be provided by way of disclosure. 

Encouraging settlement and the withdrawal of claims

48. Although we dispute that the purpose of the questionnaire procedures are to bring about early settlement of claims it is our experience that this is often a beneficial side effect of the procedures. 

49. It is our experience that employers and service providers rarely treat complaints of discrimination with seriousness that they deserve. Service providers too often see complaints as poor service rather than discrimination and the responses that clients receive reflect this. Likewise, grievance and appeal letters are rarely treated with the seriousness they deserve. However they are far more likely to treat the matter seriously when they receive a discrimination questionnaire and are asked to provide their version of events and specific information and documents.

50. These are probably the first indication that a potential claim is coming. By providing a list of questions and requests for information the procedure draws the employer or service providers attention to failures within their procedures. Once they have identified these failures they are in a better position to understand the potential claim against them and to decide to settle the claim. 

51. We have worked on numerous claims that settle after a questionnaire was sent to an employer or service provider. For example we worked for a client with cerebral palsy that was regularly refused access onto a bus because the ramp was not working. We sent the service provider a discrimination questionnaire and asked, amongst other things, for details of the service records of the ramps and the training provided to staff on using the ramps. Following their receipt of this questionnaire the service provider entered into settlement negotiations which resolved the claim without the need for us to issue proceedings. 

52. Similarly we worked with an employee with ME who was denied access to a company scheme offering discounted flights to staff and family members following a change to the scheme by her employer. We sent the employer a discrimination questionnaire requesting details of the number of people covered by this scheme and the number of people affected by the change. We also asked for information on whether or not people affected had disabilities and the steps that the employer had taken to mitigate any potentially discriminatory effect. Following receipt of this questionnaire the employer agreed to make changes to their policies which allowed our client to continue to use the scheme.

53. Likewise we have also advised clients not to proceed with claims following the receipt of a response to a discrimination questionnaire. For example we recently assisted a client with a claim of discrimination against his local Job Centre. Our client had dyslexia and argued that the Job Centre had failed to provide him with adjustments to enable him to access appointments. We submitted a questionnaire and requested evidence of the steps taken by the service provider to make adjustments for our client. The evidence we received indicated that reasonable steps had been taken to accommodate our client’s disability. We therefore advised the client not to proceed with his claim. 

54. It is our belief that the time saved in relation to the claims that do not proceed, either through settlement or withdrawal, following the receipt of a response to a questionnaire far outweighs the time that it takes employers and service providers to respond to questionnaires. 

55. The proposal to repeal the statutory questionnaire procedure would be wholly counter-productive as it would potentially lead to Claimant’s issuing claims without awareness of the strength of any defence against their claims. It may also result in Claimant’s issuing claims in order to obtain disclosure. This could produce an additional burden on the Tribunal process as well as causing extra cost for employers and service providers. 

56. The consultation document fails to acknowledge or consider this prospect despite stating that Claimants would still be entitled to submit claims to the courts without having tested their case or tried to obtain any evidence through the use of a discrimination questionnaire. 

Response to specific questions:

57. Question 9: Have you or your organisation been involved in a procedure for obtaining information about a situation involving potential discrimination, harassment or victimisation? 

Yes

58. Question 10: Please provide details of your involvement in a procedure for obtaining information.
Involved as a representative organisation. DLS has supported clients in submitting questionnaires and advised clients on the responses received.

59. Question 11: Please indicate whether the procedure for obtaining information was set in motion under previous equality legislation or under section 138 of the Equality Act 2010.

We have supported clients in submitting questionnaires under the previous legislation and under section 138.

60. Question 12: Please indicate what action was taken by the potential complainant after using the procedure for obtaining information.
We have assisted clients with a number of cases and have provided some examples of actual cases which illustrate the various outcomes following receipt of answers to questionnaires. To summarise, some cases are settled after we submit questionnaires. Likewise we advise some clients not to continue with their claims after we receive responses to their discrimination questionnaires. Other cases are issued in the employment tribunal or county court. 

61. Question 13: If a claim was taken to an employment tribunal or court after using the obtaining information procedure, what was the outcome of that case?

Of the cases that were issued in the employment tribunal and county court the vast majority settled before a hearing. We estimate that this amounts to approximately 60 – 70 % of cases we support. 

Of those that did not settle approximately 10% were withdrawn due to new evidence arising and a further 10% due to the client’s ill health. The other cases proceeded to a hearing where we won approximately 50 - 60%. 

We believe that it would be impossible to maintain these levels of success, both in terms of settlement and success at full merits hearing, if the process for obtaining information was withdrawn. 

62. Question 14: If the potential complainant did not lodge a claim with an employment tribunal or court, please indicate the outcome of using the procedure for obtaining information.
The vast majority of cases that settle do so directly with the employer or service provider. Only a small minority settle through conciliation or arbitration.

63. Question 15: Please use the space below to provide any additional details about your experience of the procedure for obtaining information

We have already provided a number of examples of cases where we have used the procedures for obtaining information. In some of these cases we have advised clients to withdraw their claims. In others settlement has been achieved at an early stage. Where claims are issued the evidence obtained in response to the procedures is vital in shaping the case and is instrumental in us achieving favourable settlements and judgements for our clients. 

Due to the nature of our work we also regularly advise clients who have not used the procedures for obtaining information. It is our experience that the majority of these clients experience real difficulty in proving that discrimination has occurred. 

64. Question 16: How far do you agree or disagree that the procedure for obtaining information in section 138 of the Equality Act 2010 should be repealed?
Strongly disagree

65. As we have previously stated, we believe that repealing the procedure for obtaining information would make it significantly harder to prove claims of unlawful discrimination. We also believe that a likely side effect of this proposal would be that more claims would be submitted to court where the Claimant would hope to obtain evidence of discrimination through the disclosure procedures. This would be detrimental to both parties and to the judicial system.

66. Question 21: Do you think that there are further costs to repealing the obtaining information provisions which have not already been included in the impact assessment?
Yes DLS believes there are further costs to include. 

67. As we have indicated, we believe that repealing the procedures for obtaining information is likely to result in more claims being issued. This will lead to higher costs for employers and service providers both in terms of their time and legal costs. 

68. One of the main benefits of the questionnaire procedure is that claims with little prospect of success can be indentified at an early stage and withdrawn. The removal of these procedures will only result in more claims being taken to court which otherwise would have been withdrawn. 

69. For example, due to the nature of our work, we regularly take cases where the client has already issued their claim. In one case we agreed to provide representation to a client for their upcoming employment tribunal hearing. The client was alleging that she had been discriminated against by her employer’s failure to make reasonable adjustments for her disability, Multiple Sclerosis, which had ultimately led to her being unfairly dismissed. The client had not sent her employer a discrimination questionnaire and they had been evasive in responding to requests for disclosure. However they were able to provide evidence at the tribunal of the steps that they had taken to try to make reasonable adjustments for our client. They were also able to provide information and evidence demonstrating why the adjustments our client had requested were not reasonable in the circumstances. If this information had been provided in response to a discrimination questionnaire we would have advised the client not to make a claim or to withdraw her claim. However because no questionnaire was used the information only came out at the start of a full merits hearing. By this time both parties and the tribunal had already incurred significant time and expense in dealing with the claim. 

70. Likewise where it is clear that discrimination has occurred and that the Claimant intends to issue proceedings an employer or service provider is likely to settle the claim rather than continue to court. 

71. The cost of legal proceedings, even where they are withdrawn prior to a hearing, far outweighs the cost of responding to a questionnaire. 

72. Question 22: Do you think that there are further benefits to repealing the obtaining information provisions which have not already been included in the impact assessment?
No. As previously explained we believe that there are no real benefits to this procedure. We again express our concern that the reasons for the proposal have not been properly considered and are based on incorrect and misleading information.

73. Question 23: Please use the space below to provide any comments you have on the assumptions, approach or estimates we have used in the obtaining information provisions impact assessment
As we have previously stated, we disagree with the assumptions, approach and estimates used in the impact assessment. As we have previously stated, we believe that the questionnaire procedure is a vital tool to assisting people to challenge unlawful acts of discrimination. It is likely that the removal of the statutory questionnaire process will make it much harder to prove claims of discrimination. 

We can see no benefit of the withdrawal of the questionnaire procedures.

74. Question 24: Does the impact assessment for the obtaining information provisions accurately assess what the implications for equality is?
No

75. The Equality Impact Assessment provided in this consultation provides no information on the impact of these proposals on the equality strands. To simply state that the policy will impact the same on all protected characteristics is not sufficient. The Impact Assessment does not explain what that negative impact is or consider any options for mitigating any such negative impact. 

76. As we are sure you are aware, the Government has a legal duty to have due regard to the need to eliminate discrimination, advance equality of opportunity and foster good relations in respect of the protected characteristics. We believe that the Equality Impact Assessment contained in the consultation document indicates that no such due regard has been carried out. 

77. As we have stated we believe that the removal of the procedures for obtaining information will have a significant negative impact on all of the equality strands. We believe that it will make it harder for people from all equality strands to challenge instances of unlawful discrimination. 

78. We have read the Discrimination Law Association’s response and, with their permission, have replocated their response to this question.

79. While it is unlikely that there are data showing the breakdown by sex, race, age, disability etc of people using the questionnaire procedure, it would, in our view, be realistic to assume that a breakdown of such usage would parallel the greater number of claims of discrimination by women than men, by people from ethnic or national minorities compared to white people,  by disabled people, by more gay men and lesbians than straight people, by more older people than people under 40 etc. Overwhelmingly equal pay claims are brought by women. We therefore submit that to make it more difficult for potential discrimination claimants to secure legal redress will disproportionately disadvantage people who are more likely to experience discrimination and harassment, that is people with particular protected characteristics, ie women, people from ethnic minorities, disabled people, older people etc. This fact should have been recognised in the equality impact assessment, but it is not.

80. Having recognised disparate impact, the government would be expected to consider whether any mitigation is possible, that is any ways in which the described burden on business could be reduced without so significantly impairing the ability of people with particular protected characteristics to challenge unlawful discrimination. This too is not part of the equality impact assessment.  

81. If the government’s conclusion is that nothing short of repeal of s.138 will meet their concerns, then the equality impact assessment should state why, having had due regard to the elements of the equality duty and the risks of disproportionate impact on particular groups, the proposal will be implemented without modification.
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