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Capability Scotland campaigns with, and provides education, employment and care services, to disabled people across Scotland.
Capability Scotland Response to Equality Act 2010 – Consultation on Repeal of Two Enforcement Provisions
Summary 

· Capability Scotland is seriously concerned about the UK Government’s intention to remove employment tribunals’ power to make wider recommendations in discrimination cases and the procedure for obtaining information.  Both of these provisions play a key role in the legal protection and enforcement of the rights of disabled people in the workplace. 
· Any reduction in this protection is particularly worrying at a time when disabled people feel attitudes towards them have significantly worsened and when around one in five disabled people (19%) in Great Britain report having been treated unfairly in their workplace. This compares to approximately one in eight nondisabled people (13%)
.

· Both of these provisions have the potential to reduce the need for legal action to resolve discrimination related disputes.  We believe that out of court settlement of disputes should be encouraged, particularly given the inaccessibility of the civil justice system to disabled people in Scotland.  Capability Scotland carried out a major programme of involvement with disabled people in 2009 on behalf of the Justice Disability Steering Group (JDSG) to research disabled peoples’ experiences of the justice system
.  Our research revealed that 42% of disabled people do not currently feel they have equal access to justice, 24% had a negative impression and 44% said they had encountered disabling barriers in trying to access justice.
 
Do you agree or disagree that the wider recommendations power should be repealed? Please explain your answer.
1. We strongly disagree with the removal of the wider recommendations provision of the Equality Act and fail to understand the rationale behind the proposed step. The UK Government argues that the provision “is an un-necessary burden on business”. This is despite the fact it has only once been employed. The Government also support comments made by the British Chamber of Commerce that “the power is not required because employers often make changes to their policies and practices anyway as a result of a tribunal finding, without the need for a recommendation.” 
2. In our view, section 124(3)(b) actually has the potential to reduce the burden on business. It minimizes the consideration a business must give to how to bring its policies in line with best practice after a case has been brought against it. There is no need for the business to employ an equalities consultant when recommendations have already been made by an expert on discrimination. We would also question how great a burden these recommendations can be for business when they are not under any legal obligation to carry them out. Although a tribunal can draw a negative inference in future cases against the business from a failure to carry out the recommendation, in such a scenario there would nevertheless have been no burden on that business because no time would have been spent implementing the recommendation.  

3. Furthermore, even if most employers may make changes to their policies and practices without the need for a recommendation, as is only sensible and good practice, it does not necessarily follow that recommendations are not valuable. Recommendations are likely to lead to more appropriate, relevant changes than the business might come up with itself. Tribunal recommendations are also likely to be a useful tool for improving the practice of ‘worst offenders’ i.e. those business which show no intention of voluntarily improving their policies.  
4. The recommendations made by the Tribunal may also be valuable to businesses, HR consultants, equality experts and others not directly involved in proceedings. They will provide useful information on preventing future discrimination claims and on how to ensure businesses policies conform with best practice. This has the potential to reduce the number of future cases, thereby significantly reducing the burden on British business. 
Do you agree or disagree that the procedure for obtaining information in section 138 of the Equality Act should be repealed? Why / Why not?

5. We are strongly against repeal of the procedure for obtaining information in relation to discrimination by an employer. The forms available under this provision provide an accessible and straight-forward means by which an individual can collect information relevant to their claim of discrimination. This process is extremely important in what can be a very intimidation situation, governed by a complicated area of law in the context of an uneven distribution of power. 

6. Again, the Government justifies its intention to repeal this provision on the basis that “the time taken for firms to complete these forms, together with the obligation on businesses to respond to questions within 8 weeks is burdensome and expensive”. This statement sends out the message that promoting equality and protecting individual rights is less important than the size of a businesses profit margin. This is not an acceptable approach, particularly given the Government’s duties under equality and human rights legislation to take positive steps to eliminate unlawful discrimination. 
7. Furthermore, the UK Government should be promoting good practice amongst British businesses rather than protecting those who have not been implementing it. Businesses should be collecting information on their equality practices, as well as the reasoning for recruitment/promotion decisions as a matter of course. If businesses were indeed collecting this information in a systematic way, then its retrieval would not be unreasonably burdensome. 

8. We are also struggling to accept the Government’s assertion that “the forms are often used as a fishing exercise even for those who do not have reasonable cause for complaint”. There is no evidence provided to support this statement. It seems likely that the statement is unfounded given that around one in five disabled people (19%) in the UK report having been treated unfairly in their workplace. This compares to only one in eight nondisabled people (13%). We are also concerned by the underlying suggestion that there are thousands of people in the work place who are in some way pretending to be discriminated against. This statement is particularly worrying (and irresponsible) at a time when disabled people feel attitudes towards them have significantly worsened
.
9. The Government also states that removal of this provision will not result in an inability to enforce rights because individuals will still be able to make written requests for information. While we accept that this is the case, we are concerned that many people will be reluctant or unable to compose their own information request letters. Some people may have poor literacy skills or may be unsure of what tone to take and/or what information to ask for.  They may also be concerned that their letter or email will lack the authority and formality of the pro forma. Individuals may be therefore be concerned that they will not taken seriously or that their request will result in further victimisation. 
10. It is also likely that, due to a shortage of appropriately qualified solicitors, many individuals will be unable to obtain advice about framing their questions and/or interpreting the responses.  Disabled participants at one of our JDSG involvement events felt that the majority of solicitors did not have the necessary specialist knowledge and expertise to take discrimination cases. Another spoke of “making hundreds of calls” to solicitors’ offices before finding one that could take his Disability Discrimination Act case.
 There is nothing to suggest that there has been any improvement in this area. If anything, changes to the funding of legal aid in civil cases have made legal advice even more difficult to access. 

11. Reliance on individual requests for information may also be counter-productive. Given the complexity of discrimination law, individuals may ask for much more information than is necessary because they are unfamiliar with the relevant legislation. Alternatively, the individual may have to make repeated requests because s/he did not request the correct information in the first place. This is likely to place an even greater administrative burden on businesses. 
12. Overall, we are concerned that in removing these enforcement provisions, the UK Government is failing to provide equal access to justice and the enjoyment of human rights without discrimination. These duties go beyond ensuring that rights are enshrined in law, they also entail a duty to ensure that rights are enforceable in practice. We are deeply concerned that laws preventing employment discrimination will be rendered meaningless if there is no accessible, affordable way to enforce them.  Disabled people already have no accessible, affordable way to enforce their rights in the provision of goods and services under the Equality Act due to poor provision of mediation services and the inaccessibility of taking cases to the Sherriff Court.  We would urge the Government to rethink this so-called ‘cut in red tape’ before disabled people are also left unable to exercise their employment rights.

About Us

Capability Scotland campaigns with, and provides education, employment and care services for, disabled people across Scotland. The organisation aims to be a major ally in supporting disabled people to achieve full equality and to have choice and control of their lives by 2020.

More information about Capability can be found at www.capability-scotland.org.uk. 
Contact Us

Thank you for the opportunity to comment on this consultation. If you require more information on this response, please contact:

� Inclusion London: Key Facts on Deafness and Disability; � HYPERLINK "http://www.inclusionlondon.co.uk/key-facts-deaf-and-disabled-people-in-london" �http://www.inclusionlondon.co.uk/key-facts-deaf-and-disabled-people-in-london�


� � HYPERLINK "http://www.capability-scotland.org.uk/what-is-capability-doing-for-me-now/campaigns/jdsg/" �http://www.capability-scotland.org.uk/what-is-capability-doing-for-me-now/campaigns/jdsg/� 


� � HYPERLINK "http://www.capability-scotland.org.uk/media/96958/1_in_4_access_to_justice_poll_final_report.pdf" �http://www.capability-scotland.org.uk/media/96958/1_in_4_access_to_justice_poll_final_report.pdf� 


� Research by disability charity Scope shows that almost half (46%) of disabled people feel that attitudes towards them have worsened in the last year (31/07/2012). See � HYPERLINK "http://www.scope.org.uk/news/discrimination" �http://www.scope.org.uk/news/discrimination� 


� � HYPERLINK "http://www.capability-scotland.org.uk/what-is-capability-doing-for-me-now/campaigns/jdsg/" �http://www.capability-scotland.org.uk/what-is-capability-doing-for-me-now/campaigns/jdsg/� 
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