Cloisters response to Consultation on 
proposed abolition of questionnaire procedure

Cloisters

Cloisters Barristers Chambers is the pre-eminent equality law employment chambers with some 51 barristers who have been involved in arguing discrimination law cases for both employers and employees since equality law began. It is believed that the barristers have been involved in more reported equality law cases than any other set of chambers in the United Kingdom.  The experience they bring to the utility of the Questionnaire Procedure is therefore built on this experience which they believe to be probably second to none.

Submissions

The questionnaire procedure has been a feature of discrimination law for over 36 years.  Cloisters barristers use the procedure in almost all the cases in which they are instructed by employees and will always advise their employer clients to consider a proper response.  The procedure is in their experience well used and well understood by employers and employees and their lawyers and is appreciated by Employment Tribunals as a method of advancing justice in this area for little or not additional cost.
Cloisters believes that the abolition of this procedure will reduce a worker’s ability to bring a successful claim and is likely to lead to increased costs on both sides. Allied with the proposed introduction of a fee for issuing claims, the removal of the questionnaire procedure shifts the balance significantly in favour of employers and of unaddressed discrimination. 

It is important to note that where discrimination is unaddressed as a grievance or tribunal matter then it is likely to lead to all sorts of undesirable consequences which can manifest themselves in many different undesirable ways. The Questionnaire procedure truly offers something of a safety valve in this respect.

Secondly in the context of the proposed fee-based employment tribunal regime, the questionnaire procedure will have increased in importance and utility.

Statutory questionnaires have always assisted  both parties in assessing the evidential value of a claim at an early stage.  Cloisters barristers can consider innumerable cases in which employers have been able to put forward good reasons for the treatment of which complaint has been made in the Questionnaire and also to the contrary where it has not.

In the new regime the Questionnaire Procedure will become key in helping a worker decide whether or not to pay the fee required to present a claim in the first place and then at a later stage, to pay the fee for proceeding to hearing. In the absence of the information obtained from the simple questionnaire procedure, claimants may go ahead with cases that they would otherwise not have pursued. That increases costs on employers.

The Government has doubted whether the procedure leads to weak claims being dropped. But if the statistics don’t suggest at face value that an increased use of Questionnaires has led to any less trials going ahead or any more settlements, this would have to be subject to a multi-variant analysis to consider whether the evidence was already suggestive of a worthwhile claim, or because the Reply to the Questionnaire produced significant evidence which merited continuing or launching a claim. In both cases the employer may have chosen not to recognize  this  despite its disclosure and settle accordingly; as opposed to a scenario where the employer disclosed evidence showing a weak claim which the Claimant ignored and continued with his complaint regardless. 

Barristers’ individual experience is that the use of questionnaires has not led to more inappropriate claims – quite the contrary. Using this procedure has often led to litigation stopping  at the stage when the Reply is received. This is to be expected since  withdrawal following a Reply is often appropriate if the information received demonstrates unforeseen weaknesses in the Claimant’s case or other problems with the defence that the employer chooses to submit at that stage.

The Discrimination Law Association has drawn attention to the negligible research data on which the proposal is said to be based. As such it appears to have no empirical basis at all but instead depends on ideology, with the object not to further the employer/employee relationship, essential for industrial success, but instead to push that relationship out of kilter with potential long term adverse effects. Proper research is required, so that decisions may be based on genuine and relevant evidence, rather than anecdote. In terms of the likely effect on costs, that must surely be crucial. 

When one considers other proposed changes Cloisters considers that the basis  for the proposal to abolish the questionnaire procedure will need reconsideration at a later stage. We have already highlighted the effect of an issue fee in inhibiting claims, thereby saving costs for employers. Other changes are the increased ceilings for security deposits and costs awards.  
A detailed Reply by an employer, if the defence is meritorious, can only assist the employer to  obtain a security deposit where appropriate. Moreover it could be allied to a focused costs warning requiring the claimant to consider very seriously the prospects of success. 
In our view, these other changes should be given a chance to bed down before such a radical step as removing the Questionnaire Procedure is considered.

The consultation also suggests that responding to the Questionnaire process is costly for employers. However there are alternative ways in which a claimant might seek such information from respondents such as pre-action requests, applications for orders for disclosure or further information, all of which can carry a risk of inferences being made in the event of non-compliance but which also and significantly are subject to a strike-out if the Tribunal’s order is not complied with.  It is inevitable that they will be advised to use such procedures if the Questionnaire Procedure is abolished.  

It should be noted also that the Tribunal has no power to issue a strike out warning or notice to an employer  if a Questionnaire is ignored. So the question for the employer is not about lessening its workload as a result of the proposed abolition but rather one of delaying the stage at which it must undergo the disclosure process and answer questions. In practice, the experience of Cloisters barristers is that almost always delay tends to lead to increased costs

Therefore upon analysis, the purported reasons for the suggested abolition are not borne out by the existing evidence and would lead to inevitable alternative methods of seeking the same information for at least the same and probably greater cost. It is equally important of course to take heed of the benefits of the procedure and the downside for employers (as set out above) should the proposed reform take place.
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