Equality Act 2010
Removing:
(a) employment tribunals’ power to make wider recommendations in discrimination cases; and
(b) the procedure for obtaining information:
A consultation
You or your organisation
Question 1: In what capacity are you responding? (select one) 

· As an individual (if so, please go to Q5 in the main comments section) 

· On behalf of an organisation/as an employer (if so, please go to Q2 or 3 as appropriate) 

· Other (please specify)

On behalf of an organisation.

Question 2: Is your organisation (select one) 

· A local authority (including health authority) or local authority organisation 

· An equality lobby group or body 

· A statutory body 

· An organisation representing employers 

· A professional organisation 

· A trade union or staff association 

· A legal organisation 

· An employment tribunal or another part of the judiciary 

· Other – please specify

A professional organisation.

Question 3: If responding as an employer, how many people do you employ? (select one) 

· Between 1 and 5 employees 

· Between 6 and 14 employees 

· Between 15 and 49 employees 

· Between 50 and 249 employees 

· 250 employees or more 

N/a.

Question 4: If responding as an employer, please indicate which sector best describes you. (select one) 

· Legal services Construction and/or building design 

· Communications 

· Wholesale and retail trade 

· Leisure – hotels, restaurants, pubs 

· Leisure – cinemas, theatres, museums 

· Leisure – other 

· Distribution/transport 

· Financial and/or business services 

· Electricity, gas and water supply

· Advice and/or information services 

· Public administration 

· Education/training 

· Health and social work 

· Charity/voluntary work 

· Other (please tick box and specify)

N/a.

Employment tribunal power to make wider recommendations – s124(3)(b) (see Chapter 2 Paragraph 2.1 of the consultation document for a description) 

Question 5: Do you know of any discrimination-related case in which the wider recommendations power under section 124(3)(b) of the Equality Act 2010 has been used since October 2010? (select one) 

· Yes 

· No 

· Don’t know

If your answer to Question 5 is “yes”, please go to Question 6.If your answer to Question 6 is “no” or “don’t know”, please go to 8.

Yes.

Question 6: It would be helpful to understand more about the case(s). Please provide further details, such as nature of the claim, type of organisation involved in the case, whether the organisation is a large, small or medium sized enterprise or other.

Stone v Ramsay Health Care UK Operations Ltd [2012] EqLR 93. The tribunal exercised its new powers under the Equality Act 2010 to make general recommendations that “within six months, the Respondent appoint external consultants to implement a programme of training for all managers and all members of HR team relating not only to the Respondent’s existing maternity policies but also in relation to its particular statutory legal obligations to employees in their protected period and that that programme of training be completed within a 12-month period” and that “the Respondent redraft its equal opportunities policy to include maternity and pregnancy as a protected characteristic”.

Crisp v Iceland Foods Ltd ET/1604478/11 & ET/1600000/12. The tribunal recommended that by 23 May 2013, the employer require all members of the HR function who provide guidance to managers on disciplinary and grievance procedures to undergo training in disability discrimination matters, specifically issues related to mental health; and require all managers at Mr Evans'  (the claimant's area manager) level of management to undergo training in disability discrimination matters.
Question 7: Please say whether you consider the outcome of the use of the power in this case or cases has been effective (closely linked to the act of discrimination to which the complaint relates) and/or proportionate (tribunal took account of employer’s capacity to implement the recommendation).

(select one for each statement) 

Y N Don’t know

a) Effective 
Yes
b) Proportionate  Yes
Please use the space below to provide further details

Question 8: How far do you agree or disagree that the wider recommendations power should be repealed? (select one) 

· Strongly agree 

· Tend to agree 

· Neither agree nor disagree 

· Tend to disagree 

· Strongly disagree 

· Don’t know 

Tend to disagree.

The wider recommendations procedure has not yet been sufficiently tested.

Although it may not be widely used, the existence of this power may tend to encourage compliance, particularly in the public sector, and to increase the pressure for settlement. We think it is a useful facility, albeit under-used.

We do not see evidence that it significantly adds to costs or red tape. 

Obtaining information procedure – s138 (see Chapter 2 Paragraph 2.4 of the consultation document for a description)

Question 9: Have you or your organisation been involved in a procedure for obtaining information about a situation involving potential discrimination, harassment or victimisation? (select one) 

· Yes 

· No 

· Prefer not to say

No.

If your answer to Question 9 is “yes”, please go to Question 10.If your answer to Question 9 is “no” or “don’t know”, please proceed to Question 16

Question 10: Please provide details of your involvement in a procedure for obtaining information. (select one) 

· Involved as an employee/customer 

· Involved as an employer/service provider 

· Involved as a member of the judiciary 

· Involved as a representative organisation 

· Involved as a mediator 

· Involved in any other capacity not listed above please specify: 

· Don’t know/Prefer not to say 

N/a.

Question 11: Please indicate whether the procedure for obtaining information was set in motion under previous equality legislation or under section 138 of the Equality Act 2010. (select one) 

· Previous equality legislation 

· Section 138 of the Equality Act 2010 

· Don’t know 

· Prefer not to say

N/a.

Question 12: Please indicate what action was taken by the potential complainant after using the procedure for obtaining information. (select one) 

· The potential complainant did not lodge a claim with an employment tribunal or court (If you ticked this box, please go to Question 14) 

· A case was lodged with an employment tribunal or court (If you ticked this box, please go to Question 13) 

· Don’t know/Prefer not to say
N/a.

Question 13: If a claim was taken to an employment tribunal or court after using the obtaining information procedure, what was the outcome of that case? (select one) 

· Complainant won the case 

· Complainant lost the case 

· Case was settled 

· Case was withdrawn 

· Case was struck out 

· Case was dismissed 

· Don’t know/Prefer not to say 

· Other (please specify)

N/a.

Question 14: If the potential complainant did not lodge a claim with an employment tribunal or court, please indicate the outcome of using the procedure for obtaining information. (select one) 

· Issue was settled direct with the employer/service provider 

· Issue was settled through conciliation or mediation with another organisation 

· Other (please tick box and specify) 

· Prefer not to say /don’t know

N/a.

Question 15: Please use the space below to provide any additional details about your experience of the procedure for obtaining information (e.g. details of time/costs involved, whether the forms assisted with the efficiency of the claims process in a tribunal or court etc).

N/a.

Question 16: How far do you agree or disagree that the procedure for obtaining information in section 138 of the Equality Act 2010 should be repealed? (select one) 

· Strongly agree 

· Tend to agree 

· Neither agree nor disagree 

· Tend to disagree 

· Strongly disagree 

· Don’t know.

Strongly disagree. 

Please use the space below to explain your answer, for instance if you disagree, explain to what extent you think that retaining the provisions would benefit employees.

The procedure for obtaining information serves a useful purpose. It has the merit of consolidating questions into a single document. It is a valuable aid for unrepresented claimants in particular.

We doubt whether the repeal of this procedure would save costs and red tape, and are rather inclined to the opposite view. The procedure potentially saves costs for both sides at present. 

We did feel that questionnaires are sometimes tabled too late in the process, and that this issue could usefully be addressed, perhaps by requiring the questionnaire to be served before an application is made. A tribunal order is a more appropriate mechanism, once proceedings have been launched. 

Impact assessments
We have produced impact assessments which set out the estimated benefits and costs of repealing sections 124(3)(b) and 138 of the Equality Act 2010. We are looking to refine our impact assessments and would appreciate information to help improve our assessment of cost and benefits (see Annexes D and E of the consultation document for a description of costs and benefits). 

Wider recommendations
Question 17: Do you think that there are further costs to repealing the wider recommendations provision which have not already been included in the impact assessment? (select one) 

· Yes, I think there are further costs to include 

· No, I think all costs have been included 

· Don’t know 

· If yes, please use the space below to provide detail

No, I think all costs have been included.

Question 18: Do you think that there are further benefits to repealing the wider recommendations provision which have not already been included in the impact assessment? (select one) 

· Yes, I think there are further benefits to include 

· No, I think all benefits have been included 

· Don’t know 

If yes, please use the space below to provide detail

No, I think all benefits have been included.

Question 19: Please use the space below to provide any comments you have on the assumptions, approach or estimates we have used in the wider recommendations provision impact assessment (e.g. do you agree with the estimates, assumptions/approach, such as our assumptions that employers may settle a case in order to avoid a wider recommendation; or that wider recommendations would avoid a future case against the same employer for the same discriminatory practice; or the likelihood of wider recommendations being used in the future? Or are there any estimates or assumptions we have missed out which you think should be included)

N/c.

Question 20: In your view, does the impact assessment for the wider recommendations provision accurately assess what the implications for equality is? (select one) 

· Yes 

· No 

· Don’t know

If no/don’t know, please use the space below to explain your answer 

Yes.

Obtaining information provisions
Question 21: Do you think that there are further costs to repealing the obtaining information provisions which have not already been included in the impact assessment? (select one) 

· Yes, I think there are further costs to include 

· No, I think all costs have been included 

· Don’t know 

If yes, please use the space below to provide detail

No, I think all costs have been included 

Question 22: Do you think that there are further benefits to repealing the obtaining information provisions which have not already been included in the impact assessment? (select one) 

· Yes, I think there are further benefits to include 

· No, I think all benefits have been included 

· Don’t know 

If yes, please use the space below to provide detail

No, I think all benefits have been included 

Question 23: Please use the space below to provide any comments you have on the assumptions, approach or estimates we have used in the obtaining information provisions impact assessment (e.g. do you agree with the estimates, assumptions/approach? Are there any we have missed out?Can you identify any benefits to individual claimants receive in using the forms?) 

N/c.

Question 24: Does the impact assessment for the obtaining information provisions accurately assess what the implications for equality is? (select one) 

· Yes 

· No 

· Don’t know

Yes. 

If no/don’t know, please use the space below to explain your answer 

Thank you

