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Equality Act 2010 
Removing:

(a) employment tribunals’ power to make wider recommendations in discrimination cases; and

(b) the procedure for obtaining information:

ATL Response
Question 1: In what capacity are you responding?
The Association of Teachers and Lecturers is a trade union affiliated to the Trades Union Congress (TUC). ATL currently represents 160,000 members across England, Northern Ireland, Scotland and Wales.

Our members are teachers, supply teachers, heads, lecturers, managers and support staff in maintained and independent sector schools and colleges.

Wider recommendations power (s.124(3)(b) EA 2010)

5. Do you know of any other discrimination-related case in which the wider recommendations power under s.124(3)(b) of the Equality Act 2010 has been used since October 2010?

We are aware of four reported employment tribunal cases where the wider recommendations power had been used. They are:-
· Stone v Ramsay Health Care UK Operations Ltd  ET/1400762/2011

· Crisp v Iceland Foods Ltd ET/1604478/2011, 1600000/2012

· Austin v Samuel Grant (North East) Ltd ET/2503956/2011

· Why v Enfield Grammar School ET/3303944/2011

It must be remembered that only a very small proportion of employment tribunal cases are publicly reported and cases brought under the Equality Act 2010 only began to progress to tribunal and judgements began to be issued from about spring 2011. It is therefore far too early to conclude how widely the recommendation power in s.124 (3)(b) will be used. Once tribunals become more familiar with the power it may be close to the original estimates of 1-3% of the 550 successful discrimination claims a year (between 5 to 17 cases a year) – the four above cases were heard in a seven-month period between October 2011 and May 2012.  

6. Please provide details of the case(s) concerned, such as nature of the claim, type of organisation involved in the case, whether the organisation is a large, small or medium sized enterprise or other. 

Two of the cases above involve pregnancy and maternity discrimination, one involves disability discrimination and harassment, and the other involves sexual orientation and religion/belief harassment and victimisation.  

Two of the employers are large private sector organisations, one is a small private sector employer and one is in the public sector. 

In Stone v Ramsay Health Care the claimant suffered serious detriments and discriminatory treatment, over a sustained period of time, because she was on maternity leave. Her poor treatment was compounded by the failure of HR and senior managers to understand the relevant statutory rights and the company’s own policies and procedures. 
In Crisp v Iceland Foods a manager and HR manager in a major retailer ridiculed an employee’s disability, showed poor understanding of mental health issues and failed to offer appropriate support to the claimant during a disciplinary hearing (which the employee had ended up in due to the employer’s own administrative errors). Their treatment of the claimant was considered to have been bad enough to have breached the implied duty of trust and confidence and the tribunal upheld a finding of constructive unfair dismissal. Claims of disability-related harassment, direct disability discrimination and a failure to make reasonable adjustments were also upheld. 

In Austin v Samuel Grant (North East) Ltd the claimant suffered harassment related to sexual orientation and religion or belief over several months and was held to have been victimised because he was dismissed by one of the perpetrators of the harassment, the managing director of the company, shortly after making a formal complaint. The respondent employer was a small private sector company, employing 12 people, however it was part of a larger group of companies which in total employed 80 people and had an HR manager in post. 

In Why v Enfield Grammar School the claimant was unfairly constructively dismissed and suffered discrimination on the grounds of pregnancy and maternity as she was treated unfavourably in not being scheduled to teach A’ level physics classes. 

7. Please say whether you consider the use of the power in this case or cases has been effective (closely linked to the act of discrimination to which complaint relates) and/or proportionate (tribunal took account of employer’s capacity to implement the recommendation). Please provide further details. 

In all four cases, ATL believes that the power in s.124(3)(b) has been used effectively and proportionately by the ET. 

In Stone, the ET awarded injury to feelings of £18,000, reflecting the fact that the treatment had affected her “at a time when she was particularly vulnerable emotionally and [was] undermining of [her] ability to have confidence in her position both as a mother and as a senior manager” and that there was a “thorough and abject failure by the respondent to have protected the claimant from the pregnancy and maternity discrimination”. 

The tribunal was satisfied from the facts presented to it that the employer “tolerates and even seems to encourage a culture in which there is a worrying lack of understanding at senior management level of not only its seemingly well drafted procedures on maternity and pregnancy provisions but the objective that sits behind them – to enable women to be protected from unfavourable treatment because they are pregnant or on maternity leave and to benefit properly from that protection. This tolerance is compounded by its Equal Opportunities Policy failing to identify pregnancy and maternity as a protected characteristic. Even at the tribunal hearing there appeared to be no recognition of the failures by the respondent to have followed its own policies or that any failure in that regard had any particular significance” [126]. It also commented that HR had “seemed untroubled” by the failure to properly follow the company’s policies and that there had been “a total blind spot” in relation to a breach of the statutory provisions on compulsory maternity leave [127].  

The recommendations the tribunal made under s.124(3)(b) were that within six months the respondent should appoint external consultants to implement a training programme for all managers and all HR team members on its own maternity policies and the statutory rights in relation to pregnancy and maternity and that it should redraft its Equal Opportunities Policy to include pregnancy and maternity as a protected characteristic. In making these recommendations the tribunal stated that it “was of concern to us given the considerable resource of this respondent and the likelihood that it employs considerable numbers of women”.  

It is clear that in this case the tribunal made recommendations that were closely linked to the discrimination complaint and that account was taken of the employer’s capacity to implement them. The recommendations were plainly proportionate, particularly given the identified risk of other women in the workplace suffering similar treatment. 
In Crisp, the tribunal awarded £7,000 for injury to feelings that was suffered as a result of the claimant hearing a recorded conversation between her area manager and an HR manager making fun of her mental health disability. The tribunal concluded this was disability-related harassment and direct disability discrimination. It concluded that rather than there being some malicious or deliberate intent behind the managers’ behaviour, it was more likely that they had no idea how to deal with the claimant because of her mental health problems and were disguising that with inappropriate humour. The claimant’s manager had never undergone any equality training. The HR manager said she had but some time ago and the tribunal said it was evident from her responses to questioning that her awareness of mental health issues was “no less than woeful” [13.2].    

The tribunal said they felt it was right in the circumstances, where senior managers, including those in HR, had demonstrated such a lack of understanding of disability issues to recommend that all those in the HR function who provide advice to managers on disciplinary and grievance issues should be trained on disability discrimination, with specific reference to mental health, and all managers at area manager level and above should be given training on the issues surrounding disability discrimination. 

The tribunal’s approach seems entirely appropriate and proportionate. The employer is a major retailer, there were clear failings in senior management’s and in HR’s understanding of disability issues and disability discrimination law, which appeared partly to be the result of no or infrequent training being given to management and HR on these issues.

In Austin v Samuel Grant (North East) Ltd the claimant suffered sexual orientation harassment and religion/belief harassment over several months, when he complained he was dismissed and this dismissal was held to be unfair and an act of victimisation under the Equality Act 2010. One of the perpetrators of the harassment was the managing director of the company, who frequently sent emails of a sexist, racist or religious nature to staff, not recognising the inappropriateness of this and what an offensive, degrading and humiliating workplace culture this created for some staff. The HR manager failed to deal properly with the serious complaints of harassment made by the claimant about the managing director, lacked awareness of the law (in that he thought no one with less than 12 months’ service could be unfairly dismissed and was clearly unaware of the statutory provisions on victimisation and discriminatory dismissals) and failed to ensure that the disciplinary procedures set out in the company’s handbook were followed. The managing director and HR manager also appeared to be reluctant to disclose documents to the tribunal and seemed to be trying to cover up what was said at meetings or in emails. The tribunal considered that the treatment suffered and the impact it had on the claimant warranted a £10,000 award for injury to feelings and a substantial award of nearly £44,000 was made for loss of earnings. 

The recommendation the tribunal made in this case was that the employer should update its policies on discrimination taking account of the Equality Act 2010 and that the directors and managers of the whole group of companies receive diversity training from a reputable provider. This recommendation is particular to the complaint made to the tribunal and includes proportionate and effective steps of ensuring such incidents do not happen in future. The cost of implementing the recommendation is negligible when compared to the size of the compensatory award (together with the cost of the counsel it engaged to defend the claim) and would assist the SME in avoiding such costs in the future.    

In Why, the tribunal made a recommendation that the senior management team and heads of department be trained on equality law, including the position of women returning from maternity leave. This recommendation is related to the particular complaint and again the tribunal’s use of its power appears to be proportionate. Although the school is not a large employer, it is in the public sector and is bound by the requirements of the Public Sector Equality Duty which requires it to have due regard to the need to tackle unlawful discrimination and advance equality of opportunity when carrying out its employment function including in relation to the protected characteristic of pregnancy and maternity.  

8. How far do you agree or disagree that the wider recommendations power should be repealed? Please explain your answer.

ATL completely disagrees that the wider recommendations power should be repealed. Although just a handful of cases have so far been reported in which the wider recommendations power has been used, the evidence from these cases suggests that tribunals are well placed to make such recommendations and are likely to use them in an effective and proportionate manner. The employer fears of excessive or inappropriate recommendations, which employer bodies report, appear to be unfounded and could be overcome by explaining how such powers have been used and are likely to be used.  

In determining a discrimination case, tribunals have usually heard and considered a wide range of evidence about the employers’ policies, practices and workplace culture. They will have deliberated thoroughly on whether and how a particular employee or group of employees might have been treated less favourably or placed at an unjustified disadvantage as a consequence of those policies, practices and culture. 

Tribunals, given their role in interpreting the law and applying it to specific cases, will be very well aware of the need not to go beyond the powers prescribed in s.124(3)(b), i.e. the need to ensure that any recommendations they do make must specify steps “for the purpose of obviating or reducing the adverse effect of any matter to which the proceedings relate” on any other person who is not the complainant. Otherwise, their recommendations would be appealed to a higher tribunal or court.  

The recommendations that have been made under s.124(3)(b) in the four cases above are clearly aimed at preventing others in the workplace suffering similar treatment to that outlined in the proceedings. They are based on the tribunals’ carefully considered findings of fact in each case and they are targeted at training those within the organisation who bear the ultimate responsibility for ensuring employment law and the employer’s policies and procedures are adhered to – senior management and HR staff.  

ATL does not accept the rationale that the wider recommendations power is not needed because employers often make changes to their policies as a result of a tribunal finding. An employer that goes to the length of defending a claim of the kinds cited above may not be quick to recognise the failings within their own organisation and get on with addressing them without some prompting by the tribunal in its judgement. It is evident from the three full judgements in the Stone, Crisp and Austin cases that the tribunals were disturbed by the lack of concern or lack of awareness of the issues that was demonstrated by the respondent employers and the perpetrators of the discrimination. This may have been why they felt it necessary to make recommendations in these particular cases.  

According to the SETA 2008, cited in the Impact Assessment, 54% of employers who experienced a discrimination case made at least one change in their policies or practices as a result. But this means nearly half (46%) did nothing in response.  

Furthermore, if an employer was likely to make changes regardless of whether a tribunal recommends them, the fact that a tribunal has recommended those changes places no significant additional burden on the employer. What the wider powers target are those employers (almost half) who would continue to fail to recognise the need to improve their polices and equality training procedures.
The benefit of the recommendations to employers is that they are given clear guidance on what needs to change and a timeframe for making those changes. It may also be the case that reported recommendations influence other employers to maintain or adopt steps that help reduce the risks of them facing such claims too.  

Discrimination is rarely an isolated incident but similar cases and patterns often arise within an organisation as a result of the workplace culture, policies or management practices. It is imperative that lessons are learned from complaints and that collective change happens to prevent repeat incidents occurring, with all the associated time, resource and effort they take for all parties – management, HR, unions and victims of discrimination – to deal with.  

The pre-existing recommendation power, now in s.124(3)(a) of Equality Act 2010, was considered to be insufficient because as in all the above cases, the individual complainant had left employment with the respondent and as the IA shows this is the case in around 70% of discrimination cases. Therefore, tribunals would be unable to make recommendations in cases like the ones above where there is a clear failure to comply with statutory rights and internal policies and procedures and those ultimately responsible for compliance showed little concern or awareness of the problem.   

ATL believes that recommendations should be directly enforceable. If they were, then the potential effectiveness of s.124 (3)(b) to secure change within organisations and to protect individuals from unlawful discrimination would be even greater. 

Procedures for obtaining information (s.138 EA 2010)

9. Have you or your organisation been involved in a procedure for obtaining information about a situation involving potential discrimination, harassment or victimisation? 

ATL has been involved in the procedure for obtaining information and those members of staff who use the procedure also have experience of the procedure from employment held before joining ATL.
10. & 11. Please provide details of your involvement in a procedure for obtaining information and indicate whether the procedure for obtaining information was set in motion under previous equality legislation or s.138 of Equality Act 2010.

Members of ATL staff have used statutory questionnaires under both the previous legislation and under S138 of the Equality Act 2010. 

12. Please indicate what action was taken by the potential complainant after using the procedure for obtaining information. And provide further details. 

13. If a claim was taken to an employment tribunal or court after using the obtaining information procedure, what was the outcome of that case?

14. If the potential complainant did not lodge a claim with an employment tribunal or court, please indicate the outcome of using the procedure for obtaining information.

15. Please provide additional details about your experience of the procedure for obtaining information (e.g. details of time/costs involved, whether the forms assisted with the efficiency of the claims process in a tribunal or court etc.) 

Our experience of obtaining information and the steps taken thereafter are varied. Some officials report that the response to a questionnaire has shown the potential complainant that whilst they have been treated badly they have not been subjected to unlawful discrimination.

On other occasions the questionnaire has encouraged the employer to take the issue in hand seriously and encouraged them to seek a resolution that may not have otherwise been possible. 
Many people find the procedure particularly useful in potential equal pay claims in that they often demonstrate that there is no inequality or establish a material factor defence. As a result all parties avoid the significant time and expense of an equal pay claim.

In ATL’s experience the obtaining of information at an early stage either results in a case not being pursued or in an early settlement as the process generally demonstrates to either party the weaknesses in their evidence. It is very rare that a case where the procedure has been used goes to a full hearing. When it has the claim has been fully formulated and the parties have been able to focus on the key issues.
16. How far do you agree or disagree that the procedure for obtaining information in s.138 of the Equality Act 2010 should be repealed? Please explain your answer.

ATL strongly disagrees that the procedure should be repealed.   

The reasons given for the proposed repeal of the questionnaire procedure are that it has not achieved its intended purpose and it has created additional unintended burdens on business. 

The intended purpose is wrongly identified in the consultation paper as encouraging the early settlement of claims and efficiency in the claims process. The questionnaire procedure was introduced over 30 years ago as part of the Sex Discrimination Act and Race Relations Act for the purpose of “helping a person... who considers he may have been discriminated against... to decide whether or not to institute proceedings and, if he does so, to formulate and present his case in the most effective manner” (s.74 SDA, s.65 RRA). It was about encouraging access to justice for individual victims of discrimination. Repealing the procedure, in conjunction with other steps this government is taking such as the introduction of tribunal fees, will make that purpose much harder to achieve.  

The courts have also recognised the importance of the questionnaire procedure in shifting the burden of proof onto the employer to show that discrimination has not occurred once a prima facie case has been established by the claimant (see Igen v Wong [2005] IRLR 258). The European anti-discrimination directives require a shifting of the burden of proof to ensure effective protection for victims of discrimination and proper implementation of the principle of equal treatment. 

Although intended to promote access to justice, in ATL’s experience, the questionnaire procedure has had the beneficial effect of encouraging the early settlement of claims and it has resulted in time being saved at tribunal. Many issues are clarified in advance of a tribunal hearing, witnesses are able to refer to information and data in the employer’s response, there is less need for cross-examination and there are fewer requests for disclosure of documents. Employers can therefore save considerable time and resource in responding to a questionnaire. 

It is not ATL’s experience that questionnaires are used as “fishing” exercises as implied in the BCC survey cited in the consultation paper. Most individuals will be unaware of the existence of the procedure until they experience problems at work which they genuinely believe could result from discrimination. Issuing a statutory questionnaire, like lodging a formal complaint against a manager or colleague, will not be undertaken lightly by the vast majority of workers.

Neither does the research cited in the consultation document on the administrative burden support the view that businesses are frequently tied up, having to write lengthy responses to questionnaires. The BCC survey states that “firms with less than ten employees are likely to incur substantial costs” if served a questionnaire but it provides no evidence of micro businesses’ experience of the questionnaire procedure. The research carried out for GEO which is cited in the impact assessment finds that only 2 per cent of private sector employers had completed a questionnaire in the previous three years, which is 0.7 per cent per year. Furthermore, of those that had, most agreed it was straightforward to respond.   

ATL believes that the suggested alternatives to the questionnaire procedure are not adequate. It is unlikely that employers would be prompted to provide information relating to a potential discrimination claim in response to an ordinary letter. It is more likely that employers would argue (if they responded at all) that they were under no obligation to provide information such as the qualifications, strengths and protected characteristics of other candidates, information on how others were treated in disciplinary proceedings, information about the pay and job content of other workers, and statistics on the impact of a policy or procedure on different groups. We believe it is the clear link to the legislation and potential tribunal proceedings that makes employers take a questionnaire seriously (as can be seen from advice websites aimed at employers). 

Having a standard questionnaire form available with supplementary guidance and prompts to seek further advice, helps the individual to focus on what has occurred and what kind of questions are likely to be relevant to assess whether discrimination was the cause. In responding to a questionnaire, with all the supplementary advice and guidance that accompanies it, employers are encouraged to look at data or comparable information about how others were treated and it may get them to recognise discrimination that they were previously unaware of. 

The proposal to repeal the equal pay questionnaire is counter to this government’s stated objective of encouraging greater transparency in pay in the private sector through its promotion of Voluntary Gender Equality Reporting and its commencement of s.77 of the Equality Act 2010 on pay discussions between fellow workers. The statutory procedure is the most effective mechanism for an individual working in the private sector to ask their employer – the party who holds all the necessary information – questions that would help them establish whether or not there has been discrimination in pay. Only a tiny proportion of equal pay claims come from individuals employed in the private sector, partly due to the lack of transparency in pay and grading, and the removal of the questionnaire procedure will put such employees at a further disadvantage when compared to public sector workers who could rely upon Freedom of Information requests to obtain such information if they did not already have it.  

Impact assessments

17. Do you think that there are further costs to repealing the wider recommendations provision which have not already been included in the impact assessment? 

The IA recognises there are non-monetised costs of repealing the power, reflecting the non-monetised benefits of keeping it but as there is no figure attached to this it is not reflected in the final summary of the impact of withdrawing the power. 

Under the ‘do nothing’ option a non-monetised cost is that employers’ fears of excessive or inappropriate recommendations continue. The option of retaining the power but working with employers to allay those fears by explaining the precise limits of the power and how it has been used in practice is not considered.   

18. Do you think there are further benefits of repealing the wider recommendations provision which have not already been included in the impact assessment?

19. Please use the space below to provide any comments you have on the assumptions, approach or estimates we have used in the wider recommendations provision impact assessment?

A major problem with the IA is that it was drafted at a time when there had been no reported cases where a tribunal had used the power. Therefore, many of the assumptions and estimates in it no longer apply.  

20. In your view, does the impact assessment for the wider recommendations provision accurately assess what the implications for equality are? 

It assesses only the impact on people with protected characteristics who are tribunal claimants. This is wrong. It should also consider the impact on people with protected characteristics who are in workplaces where there is non-compliance with the Equality Act 2010 and a lack of understanding or care on the part of senior management and HR to ensuring equal treatment.   

The assessment is again based on the assumption that the power has not been used and is therefore an unnecessary remedy in cases where there has been a finding of discrimination and a likelihood that others are at risk of similar treatment. This needs to be revised. 

21.Do you think there are further costs to repealing the obtaining information provisions which have not already been included in the impact assessment? 

Yes. The impact assessment does not consider the costs of employers having to respond to tribunal claims that could have been dealt with at an earlier stage had a questionnaire been issued and responded to. Repealing the obtaining information provisions is likely to lead to an increase in the number of discrimination claims issued in the tribunal.
Neither does it consider the cost to individuals of not having this route for obtaining information that helps them assess whether or not discrimination was the cause for their treatment. 

22. Do you think that there are further benefits to repealing the obtaining information provisions which have not been included in the impact assessment?

23. Please use the space below to provide any comments you have on the assumptions, approach or estimates we have used in obtaining information provisions impact assessment? 

The impact assessment is based on an extremely limited evidence base. It cites the BCC survey of micro businesses as providing evidence of concerns that the questionnaires are used as “fishing exercises” by employees and as reflecting concerns about having to complete lengthy and technical questionnaires. However, while the questionnaires were mentioned in the report’s commentary and BCC called for their repeal, the survey does not provide any direct evidence from micro businesses in relation to the questionnaires and it is not clear whether they were even asked about the questionnaires or whether any respondents to the survey mentioned them.

Given the original purpose of the questionnaires, their long history, their importance in shifting the burden of proof and facilitating access to justice and their use by at least an estimated 9,000 individuals a year, the government should not repeal the provision without gathering further evidence on their use and benefits from the claimant perspective.    
24. Does the impact assessment for the obtaining information provisions accurately assess what the implications for equality is? 

No. The assessment gives no consideration whatsoever to the impact the removal of the questionnaire procedure will have on victims of discrimination, who are most likely to come from one of the protected groups. It presents no evidence as to who uses the questionnaire procedure, their reasons for using them and what would happen in the absence of them. It then concludes that the repeal of the procedure “does not impact on an individual’s access to justice”. 
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