Crime and Courts Bill

Delegated Powers - Memorandum by the Home Office and Ministry of Justice
Introduction 
1. This Memorandum identifies the provisions of the Crime and Courts Bill which confers powers to make delegated legislation, and explains in each case why the power has been taken and the nature of, and reason for, the procedure selected. 

2. The Bill is in three Parts as follows. 

3. Part 1 establishes the National Crime Agency (NCA); makes provision for its constitution and governance; sets outs its functions and powers, including the powers of NCA officers; makes provision for the NCA and other law enforcement agencies to share information and cooperate, including through the provision of assistance or by tasking; and abolishes the Serious Organised Crime Agency and the National Policing Improvement Agency.
4. Part 2 makes a number of provisions to improve the efficiency and transparency of courts and tribunals and to enhance judicial diversity. In particular, it: creates a single county court and a single family court exercising a national jurisdiction over the whole of England and Wales; reforms the statutory arrangements for judicial appointments; replaces the requirement for there to be 12 judges of the Supreme Court with a statutory maximum full-time equivalent of 12 judges; makes provision for the more flexible deployment of courts and tribunals judges between different jurisdictions; removes legislative barriers to the establishment of a partnership between HM Courts and Tribunals Service and the private sector in relation to the collection of fines; establishes an information sharing gateway between HM Courts and Tribunals Service and HM Revenue and Customs and the Department for Work and Pensions for the purposes of determining whether an individual qualifies for the full remission of court and tribunal fees; and enables the filming and broadcasting of court proceedings in certain prescribed circumstances.

5. Part 3 includes provisions in respect of the investigative powers of immigration officers and rights of appeal against certain immigration decisions and introduces a new drug driving offence. 
6. Part 3 also contains supplementary provisions about transitional arrangements, commencement, extent, repeals and so forth. Clause 28 provides for the parliamentary procedure to apply to orders and regulations made under the Bill. Clause 28(14) provides that any order or regulations under the Bill may include supplementary, incidental or consequential provision and may make transitional, transitory or saving provision.  
PART 1: THE NATIONAL CRIME AGENCY
Clause 2(1): Power to modify the functions of the National Crime Agency.
Power conferred on:    

Secretary of State
Power exercisable by:   
Order made by statutory instrument 

Parliamentary procedure:  
Super-affirmative procedure 

7. The functions of the NCA are set out in clause 1 of the Bill; these include a crime reduction function and a criminal intelligence function. Clause 2 enables the Secretary of State, by order, to modify the NCA’s functions.  By virtue of subsection (1)(a) the power may be used to make provision about NCA counter-terrorism functions and in particular may make provision conferring, removing or otherwise modifying such functions.  By virtue of subsection (1)(b) any order may contain other necessary provisions in consequence of provision made under subsection (1)(a) and, in particular, may confer or otherwise modify the functions of any person other than the NCA but does not include the removal of such functions.  Subsection (2) limits the circumstances in which any counter-terrorism function conferred on the NCA by an order may be exercised in Northern Ireland. An NCA officer may only carry out activities in Northern Ireland pursuant to the counter-terrorism function with the agreement of the Chief Constable of the Police Service of Northern Ireland. 
8. Subsection (4) provides that an order under this provision may amend or otherwise modify the Crime and Courts Act or any other enactment. By virtue of subsection (5), clause 28(2) and Schedule 16 any order made under this clause is subject to the super-affirmative procedure.

9. The Government considers it appropriate for the Secretary of State to have the power to confer, remove or otherwise modify the functions of the NCA in respect of counter-terrorism by secondary legislation so that there is the flexibility to adapt those functions as its operational role develops. In the National Crime Agency Plan, published in June 2011, the Government indicated that: 

“Counter-terrorism policing already has effective national structures. The Government is considering how to ensure these strengths are maintained and enhanced alongside the rest of its new approach to fighting crime. However, no wholesale review of the current counter-terrorism policing structures will be undertaken until after the 2012 London Olympic and Paralympics games and the establishment of the NCA.”

10. Should such a review conclude that counter-terrorism policing functions should be conferred on the NCA, the order-making power would enable the conclusions of the review to be implemented in a timely manner. 

11. The Home Affairs Select Committee also raised the future-proofing of the NCA in relation to a future counter-terrorism role as part of its report into the New Landscape of Policing (published September 2011). At paragraph 90 of the report, the Committee said::

Although London is a prime target for terrorist attacks, the terrorist threat is a national problem and there would be advantages in placing responsibility for counter-terrorism in the National Crime Agency. We recognise, however, that there is a danger that this would divert resources and attention from the fight against organised crime, but this will be the case wherever counter-terrorism is placed, and a national agency may be better placed to make such judgments. We agree with the Government that responsibility for counter-terrorism should remain with the Metropolitan Police until after the Olympics, not least because the National Crime Agency will not be fully functional until the end of December 2013. However, we recommend that, after the Olympics, the Home Office consider making counter-terrorism a separate command of the National Crime Agency: there should be full co-operation and interaction between the different commands. Such a change would also allow for greater clarity in the leadership and accountability of the Metropolitan Police through the Mayor of London, since there would be less justification for involvement by the Home Secretary: for example, in appointing the Metropolitan Police Commissioner. 

12. Given that the initial functions of the NCA are to be set out in primary legislation and the significance of the additional counter-terrorism related functions that may be conferred on the NCA by virtue of this power, the Government considers that it should be subject to the super-affirmative procedure. There are existing precedents whereby the functions of a public body may be modified by order, most recently in section 5 of the Public Bodies Act 2011 (which similarly applies the super-affirmative procedure) and, specifically in the policing context, section 99 of the Police Reform Act 2002 which provided for a power to modify the functions of the (now abolished) Police Information Technology Organisation.
Schedule 2, paragraph 2: Duty to issue NCA framework document. 

Power conferred on:

Secretary of State

Power exercisable by:   
Statutory document 
Parliamentary procedure:
 Laying only   

13. Part 1 of Schedule 2 requires the Secretary of State to issue a framework document, in consultation and with the consent of the Director General, which deals with the ways in which the NCA is to operate including the ways in which the NCA’s functions are to be exercised (including arrangements for publishing information about the exercise of NCA functions and other NCA matters) and the ways in which the NCA is to be administered (including governance and finances of the NCA and accountability and scrutiny of the NCA and its officers).  Before issuing the first framework document or any other which the Secretary of State views as being significantly different from the one that it replaces, the Secretary of State must consult with the devolved administrations.  

14. The Government considers it appropriate for the Secretary of State to issue the framework document in order to set out how the Secretary of State and the Director General plan to work together and, in particular, the arrangements which the Director General will put in place for: the NCA’s internal governance, financial and human resource management, reporting and performance management, promoting transparency, and tasking and coordination. The Director General must be consulted and give consent before the framework document is issued.

15. The first framework document (and any future revisions of the document) must be laid before Parliament, Scottish Parliament and the Northern Ireland Assembly, but it is not otherwise subject to any parliamentary procedure (see paragraph 6). This procedure is considered appropriate given that the document will be a jointly agreed statement between the Secretary of State and Director General about the way they plan to work together and how the Director General and the NCA will discharge their functions. The document will build on the governance arrangements and functions set out on the face of the Bill and the devolved administrations would have been consulted in the manner as set out above. 

Schedule 3, paragraph 30: Power to modify the list of persons who may be directed by the Director General to perform tasks under clause 5 or provide assistance under paragraph 8 of Schedule 3.    

Power conferred on:

Secretary of State 
Power exercisable by:

Order made by statutory instrument 
Parliamentary procedure: 
Affirmative resolution 
16. Clause 5(5) confers a power on the Director General to direct a chief officer of a police force in England and Wales or the Chief Constable of the British Transport Police to perform a task specified in the direction. By virtue of clause 5(9), a direction to the Chief Constable of the British Transport Police is subject to the consent of the Secretary of State for Transport. Paragraph 8 of Schedule 3 confers a power on the Director General to direct a chief officer of a police force in England and Wales, the Chief Constable of the British Transport Police, the Commissioners for Her Majesty’s Revenue and Customs, the Director of the Serious Fraud Office, or the Director of Border Revenue to provide specified assistance to the NCA subject to appropriate consent. Paragraph 30 of Schedule 3 enables the Secretary of State by order to add a person or category of persons in clause 5 or paragraph 8 of Schedule 3 or impose on the Director General a requirement to obtain consent before giving a direction to a person so added.  The order making power also enables the Secretary of State to remove a person or category of persons or requirement to obtain consent that the Secretary had added.  The order-making power may not be used to add the Chief Constable of the Police Service for Scotland, the Chief Constable of the Police Service of Northern Ireland, any person operating solely in Scotland or solely in Northern Ireland, or the Commissioners for Her Majesty’s Revenue and Customs (paragraph 30(2)).   Before exercising the order-making power so as to add a person or category of persons to the list in clause 5 or paragraph 8 of Schedule 3 the Secretary of State must consult the affected persons (paragraph 30(3)).    

17. The Government considers it appropriate for the Secretary of State to have the power, by secondary legislation, to add or remove a person or category of persons from the list (or requirement imposing consent) in clause 5 or paragraph 8 of Schedule 3 in order to provide flexibility in the light of operational experience or a changing law enforcement landscape.  In future, further law enforcement agencies in addition to those specified in these provisions may be identified, or circumstances may change.  

18. An order made under paragraph 30 of Schedule 3 is subject to the affirmative procedure by virtue of clause 28(4)(a).  Given that the initial list of persons or category of persons (and consent requirement) has been set out on the face of the Bill, the consequences for the affected person were they to be added to the list in clause 5 or paragraph 8 of Schedule 3 it is considered that any such order should be subject to debate and prior approval by both Houses before it is made.  

Schedule 4, paragraph 1: Power to make regulations as to equipment.
Power conferred on:    

Secretary of State
Power exercisable by:   
Regulations made by statutory instrument 

Parliamentary procedure:  
Negative resolution 

19. Paragraph 1(1) of Schedule 4 provides that the Secretary of State may make regulations requiring equipment used by the NCA to satisfy such requirements as to design and performance as may be prescribed by the regulations.    The Secretary of State may also make provision, under paragraph 1(2) of Schedule 4 which requires the NCA, when using equipment for purposes specified in the regulations, to use only the equipment which is specified or is of a description so specified or of a type approved by the Secretary of State in accordance with the regulations. The Secretary of State may prohibit the NCA from using equipment of a type approved except in accordance with certain conditions. Before making any regulations, the Secretary of State must consult the Director General and such other persons as the Secretary of State considers appropriate. Such regulations might be used, for example, to ensure that equipment used by the NCA is inter-operable with equipment used by police forces. Given the technical nature of any such provision, and the need to retain flexibility in the light of technological developments, it is appropriate for such matters to be left to secondary legislation.

20. This power is intended to replicate similar powers for the Secretary of State to make regulations in respect of equipment used by the Serious Organised Crime Agency (SOCA) in section 27 of the Serious Organised Crime and Police Act 2005.  Regulations made under that section are subject to the negative resolution procedure. Accordingly, it seems appropriate that regulations made under paragraph 1 of Schedule 4 should be subject to the same level of parliamentary scrutiny (see clause 28(5)(a)).
Schedule 5, paragraph 5(1): Power to make provision about the circumstances in which the Director General may be designated with operational powers other than on the recommendation of the advisory panel

Power conferred on:    
Secretary of State
Power exercisable by:   
Regulations made by statutory instrument 

Parliamentary procedure:  
Affirmative resolution 

21. Paragraph 5(1) of Schedule 5 enables the Secretary of State, by order, to make regulations about the circumstances in which the Director General may be designated as a person having operational powers otherwise than on recommendations made by the advisory panel.  The regulations may provide that the Secretary of State must designate the Director General as having particular operational powers if specified conditions are met. 

22. The new power to make regulations is designed to allow the Home Secretary to make provision for training received in the exercise of one or more of the operational powers by a would-be Director General of the NCA in his or her pre-NCA career to be treated as adequate training in the exercise of those powers for the purposes of the Bill, and to ensure that, in those circumstances, the Home Secretary designates the person who has undergone that training to exercise the relevant powers without requiring an advisory panel to convene and issue a binding recommendation that she do so. 
23. This power is subject to the affirmative resolution procedure (see clause 28(4)(b)).  This procedure is considered appropriate given that the designation process is set out on the face of the Bill in clause 9 and Schedule 5 and this regulation-making power authorises the designation of powers without the need for a binding recommendation by an advisory panel.
Schedule 5, paragraph 27(1): Power to make provisions in connection with, or consequential upon, the Director General having the powers of the Commissioners or designated officers having operational powers 

Power conferred on:    
Secretary of State, the Scottish Ministers or the Department of Justice in Northern Ireland
Power exercisable by:   
Order made by statutory instrument 

Parliamentary procedure:  
Affirmative resolution where primary legislation is amended or repealed; otherwise negative resolution
24. Clause 9 provides that the Secretary of State may designate the Director General of the NCA with the powers and privileges of a constable, a customs officer and an immigration officer and the Director General of the NCA has in relation to any customs matter the same powers as the Commissioners for Her Majesty’s Revenue and Customs would have. Clause 10 provides that the Director General may designate any other NCA officer with the powers and privileges of a constable, a customs officer and an immigration officer. Schedule 5 sets out the nature of the powers that can be designated. Paragraph 27(1) of Schedule 5 confers a power on the relevant national authority to make such provision as they consider appropriate in consequence of  the Director General having the powers of the Commissioners of Revenue and Customs and designated officers having operational powers. An order may, in particular, provide for  the Director General or designated officers to benefit from any exemptions or other protection afforded in respect of the exercise of operational powers; provide for the disclosure of information to, or the doing of other things in relation to the Director General or designated officers; confer functions on the Director General or any other person; and provide for a class of NCA officers (whether identified by reference to a  grade or pay scale or otherwise) to be treated as the equivalent of a police, customs or immigration officer of a specified rank or grade. The order may also make provision amending, repealing, revoking or otherwise modifying an enactment or applying an enactment (with or without modifications)  (paragraph 29(1) of Schedule 5). The relevant national authority is defined in paragraph 30, namely the Secretary of State (except in relation to Scottish or Northern Ireland devolved provision), the Scottish Ministers in relation to Scottish devolved provision and the Department of Justice in Northern Ireland in relation to Northern Ireland devolved provision.

25. The purpose of this provision is to adapt statutory provisions relating to the powers and privileges of a constable, customs officer or immigration officer. For example, the authorisation of directed surveillance or use of a covert human intelligence source under the Regulation of Investigatory Powers Act 2000 must be undertaken by a police officer of at least the rank of superintendent.  This enactment would need to be modified so that such authorisations can be given by an NCA officer of equivalent seniority.  

26. Paragraph 29(2)(a) provides that if the Secretary of State is exercising the power in relation to an enactment which confers any function on the Commissioners or on an officer of Revenue and Customs, they must consult the Commissioners for Her Majesty’s Revenue and Customs. Similarly, paragraph 29(2)(b) and (c) provide that before exercising the power in relation to an enactment which extends to Scotland or Northern Ireland, the Secretary of State must consult the Scottish Ministers or the Department of Justice in Northern Ireland respectively.

27. The power in paragraph 27 is similar to that found in section 114(2)(a) of the Police and Criminal Evidence Act 1984 which enables the Treasury to direct by order that certain provisions of that Act as they relate to police officers shall apply to officers of Revenue and Customs with modifications and also it is similar to that found in section 52(1) of the Serious Organised Crime and Police Act 2005. Given the scope of the power, the affirmative resolution procedure is considered appropriate in cases where an order is amending or repealing primary legislation (see clause 28(4)(c)) otherwise the negative procedure applies (clause 28(5)(b)). 
Schedule 5, paragraph 28: Power to provide for a relevant function of a third party exercisable in relation to constables etc. to be exercisable in relation to the NCA.

Power conferred on:    
Secretary of State, the Scottish Ministers or the Department of Justice in Northern Ireland
Power exercisable by:   
Order made by statutory instrument 

Parliamentary procedure:  
Affirmative resolution where primary legislation is amended or repealed; otherwise negative resolution
28. Paragraph 28 of Schedule 5 enables a relevant national authority, by order, to provide for the function of a person to be exercisable by that person in relation to the NCA, its officers or the Director General and paragraph 29(1) of Schedule 5 provides that the power may be exercised by amending, repealing, revoking or otherwise modifying an enactment or applying an enactment (with or without modifications).

29. Paragraph 29(2) provides that if the Secretary of State is exercising the power in relation to a relevant function of the Commissioners or an officer of Revenue and Customs, they must consult the Commissioners for Her Majesty’s Revenue and Customs. Similarly, paragraphs 29(2)(b) and (c) provide that before exercising the power in relation to an enactment which extends to Scotland or Northern Ireland, the Secretary of State must consult the Scottish Ministers or the Department of Justice in Northern Ireland respectively.  

30. The relevant national authority is defined in paragraph 30, namely the Secretary of State (except in relation to Scottish or Northern Ireland devolved provision), the Scottish Ministers in relation to Scottish devolved provision and the Department of Justice in Northern Ireland in relation to Northern Ireland devolved provision.

31. The power is intended to ensure that the Director General of the NCA can, where appropriate, interact with third parties (and vice versa), and mirror the facility which the Commissioners for Revenue and Customs enjoy already in that regard.  In particular, there are interactions which are initiated by a third party – that is, where the third party can/must do something in relation to the Commissioners, regardless of whether the Commissioners have at that stage exercised any powers (or indeed have any powers).

32. Section 106(1) of the Postal Services Act 2000 provides an example.  Subsection 1(b) allows a postal operator to detain a postal packet and forward it to the Commissioners. That does not of itself, though, give the Commissioners any powers (save perhaps the passive power to receive the packet).  Sections 106(4) and (6) do give the Commissioners powers, but they only arise if the postal operator has already exercised his or her power to send the packet to the Commissioners.  

33. If the Commissioners have no powers there is nothing for clause 9(1) to bite on – so the Director General of the NCA does not end up with any power of the Commissioners.   And, if the DG does not end up with any power of the Commissioners, there is nothing for the glossing provision in paragraph 26 of  Schedule 5 to bite on – so the position of any third party cannot be changed.

34. Accordingly, what is needed is a provision that identifies the functions of third parties that are currently exercisable in relation to the Commissioners (as well as constables, customs officers and immigration officers) and secures that those functions become exercisable in relation to the NCA.  This could have been done by substantive provision in the Bill, but there is a high likelihood that any such provision would have been too wide –or too narrow.  The better course therefore, and the one which the Bill adopts, is to take an order-making power.  This will allow a more considered approach to be adopted.
35. Given the scope of the power in paragraph 28, in particular that it may be used to amend or repeal primary legislation (see paragraph 29(1)), the affirmative resolution procedure is considered appropriate in such instances (see clause 28(4)(c)) otherwise the negative procedure applies (clause 28(5)(b)). 

Clause 11(6) – New section 26C of the Police Reform Act 2002: Power to confer functions on the Independent Police Complaints Commission in relation to the exercise of functions by the Director General and other NCA officers.
Schedule 6, paragraph 5(5):  Power to make further provision about the disclosure of information

Power conferred on:    

Secretary of State
Power exercisable by:   
Regulations made by statutory instrument 

Parliamentary procedure:  
Negative resolution 

36. Clause 11(6) inserts new section 26C into the Police Reform Act 2002 (the 2002 Act) which contains a power enabling the Secretary of State by regulations to confer functions on the Independent Police Complaints Commission (IPCC) in relation to the exercise of functions by the Director General of the NCA and other NCA officers.  These regulations may apply, or make provision similar to, any provision of or made under Part 2 of, and Schedules 2 and 3 to, the 2002 Act, with or without modification and make provision for payment by the NCA to or in respect of the IPCC.  The purpose of this power is to establish procedures in relation to the Director General and other NCA officers similar to those contained in the 2002 Act, so as to ensure that the IPCC has jurisdiction in respect of complaints about, or misconduct by, the Director General or other NCA officers in relation to their exercise of functions in England and Wales.  The Office for the Police Ombudsman for Northern Ireland and Police Complaints Commissioner for Scotland (which is to be renamed the Police Investigation and Review Commissioner) will have jurisdiction in relation to the exercise of functions by the Director General and other NCA officers in Northern Ireland and Scotland respectively.
37. New section 26C also provides for the disclosure of information by an NCA officer to the IPCC for the purpose of the exercise by the IPCC of a function in relation to the exercise of functions by the Director General or other NCA officers.  New section 26C(7) enables the Secretary of State by regulations to make further provision about the disclosure of information by an NCA officer to the IPCC, or to make provision about the onward disclosure by the IPCC of information provided to it by the NCA.  
38. Clause 11 also gives effect to Schedule 6.  Schedule 6 provides for inspection of the NCA by Her Majesty’s Inspectorate of Constabulary (HMIC) in England and Wales (and for inspection in certain circumstances in Scotland and Northern Ireland).  This provision covers, for example, the disclosure of information by the NCA to HMIC or its counterpart in Scotland for the purpose of the exercise by them of their powers to inspect the NCA. In relation to this power to make disclosure, paragraph 5(5) of Schedule 6 also contains power which enables the Secretary of State by regulations to make further provision about the disclosure of information by the NCA to HMIC or its counterpart in Scotland. Such regulations may also modify any provision in Schedule 7 in its application to disclosure, for example the provision about confidentiality and data protection in that Schedule.
39. The power to make these regulations is exercisable subject to the negative resolution procedure.  To the extent to which this power enables regulations to establish oversight by the IPCC in relation to the Director General of the NCA and other NCA officers similar to that contained in the 2002 Act, it is similar to provision in section 28 of the Commissioners for Revenue and Customs Act 2005 (which sets out the basis on which the IPCC has oversight of HMRC officers) and section 41 of the Police and Justice Act 2006 (which sets out the basis on which the IPCC has oversight of immigration officers).  These respective powers are exercisable subject to the negative resolution procedure.  Moreover, the power in the 2002 Act to make the regulations which set out further detail as to the basis on which the IPCC has oversight of the police is also subject to the negative resolution procedure.  The Government, therefore, considers that the negative resolution procedure provides an appropriate level of Parliamentary scrutiny in relation to the powers to make regulations to establish oversight by the IPCC in relation to the Director General of the NCA and other NCA officers.
40. To the extent that this power enables regulations to make further provision about information sharing, these matters are an integral part of the procedure in accordance with which the IPCC, HMIC or its counterparts (as the case may be) each has oversight of the NCA.  Therefore, these matters should be contained in the same regulations which set out those procedures.  Accordingly, the Government considers that the negative resolution procedure provides an appropriate level of Parliamentary scrutiny in relation to the powers to make regulations which make further provision about such information sharing (see clause 28(5)(c)).
Clause 13(7): Power to suspend, or later revive, the operation of no-strike provisions. 

Power conferred on:
 
Secretary of State 

Power exercisable by:
 
Order made by Statutory Instrument 

Parliamentary Procedure:   
Affirmative resolution 

41. Subsections (1) to (3) of clause 13 contain ‘no-strike provisions’ prohibiting NCA officers designated with some or all of the powers and privileges of a constable, customs officer or immigration officer from being induced to take strike action. Clause 13(7) confers power on the Secretary of State to suspend the operation of the no-strike provisions, for example, if he or she was satisfied that a voluntary no-strike agreement is in place. If those provisions are suspended they can be revived by a subsequent order. It is preferable that the NCA Director General and the trade unions recognised in respect of NCA officers designated with operational powers reach a voluntary no-strike agreement and, in such an event, the statutory bar on inducing strike action can be suspended. Given the need for legal certainty over whether the statutory no-strike provisions are in force, the Government considers it preferable that the suspension of these provisions is affected by order rather than provided for on the face of the clause itself. Such an approach could lead to disputes as to whether any voluntary agreement was in place.

42. Any such order is subject to the affirmative procedure by virtue of clause 28(4)(d).  The Government considers that this level of Parliamentary scrutiny is appropriate given the significant consequences for NCA officers designated with operational powers of the no-strike provisions, which restrict their right to strike. The order-making power mirrors that in section 127A of the Criminal Justice and Public Order Act 1994, as inserted by section 139 of the Criminal Justice and Immigration Act 2008.
Clause 14(1): Power to establish procedures for determination of certain NCA officers’ pay and allowances

Power conferred on:
 
Secretary of State 

Power exercisable by:
 
Regulations made by Statutory Instrument 

Parliamentary Procedure:   
Negative resolution 

43. Clause 14(1) enables the Secretary of State to establish, maintain and operate procedures for the determination of the pay and allowances (and other related terms and conditions) of NCA officers designated with operational powers.  
44. Compensatory measures in lieu of the ability of NCA officers designated with operational powers to strike could include an independent pay review mechanism. Regulations made under this power could provide for decisions on the pay, allowances and other terms and conditions of such officers to be made by reference to, for example, non-binding recommendations from such a mechanism. 

45. The order is subject to the negative procedure (see clause 28(5)(d)) because a similar arrangement is in place for the Prison Service (see section 128 of the Criminal Justice and Public Order Act 1994) and it seems appropriate for there to be an equivalent level of Parliamentary scrutiny.
Schedule 8, paragraph 1: Power to make transfer schemes.
Power conferred on: 

Secretary of State

Power exercisable by:

Statutory scheme 

Parliamentary procedure:
Laid before Parliamentary only

46. Paragraph 1 of Schedule 8 confers power on the Secretary of State to make one or more staff or property transfer schemes in connection with the establishment of the NCA. A transfer scheme is a scheme providing for the transfer of staff, property, rights and liabilities (including rights and liabilities relating to contracts of employment) from the Serious Organised Crime Agency, the National Policing Improvement Agency, a police force or designated members of any other person to the NCA. 

47. The Government considers it appropriate that the details of transfers of staff, property, rights and liabilities, which may be very complex, should be set out in a transfer scheme. There are a number of precedents for such matters to be left to secondary legislation, including in Schedule 10 to the Apprenticeships, Skills, Children and Learning Act 2009 and section 90(1) of the Protection of Freedoms Act 2012.

48. A transfer scheme must be laid before Parliament after being made which is considered sufficient given that such a scheme is giving effect to provisions in the Bill (namely the abolition of SOCA and the NPIA and the establishment of the NCA) already approved by Parliament. A requirement to lay a scheme before Parliament, and no more, is consistent with the procedure for free-standing transfer schemes made under other statutory provisions, including that in the Protection of Freedoms Act 2012.  

Schedule 8, paragraph 9(1): Power to make transitory provisions pending Scottish police reform.
Power conferred on:    

Secretary of State
Power exercisable by:   
Order made by statutory instrument 

Parliamentary procedure:  
None 

49. Paragraph 9 of Schedule 8, read with clause 30, enables the Secretary of State by order to make such appropriate provision to secure that Part 1 of the Bill (NCA provisions) has full effect despite the coming into force of particular NCA provisions before the coming into force of Part 1 of the Police and Fire Reform (Scotland) Bill (Scotland police reform provisions), in particular, the Secretary of State may modify a reference in any of the NCA provisions to any person, body or other thing created by the Scottish police reform provisions.
50. The Government considers it appropriate to include this power to deal with the possibility that legislation currently before the Scottish Parliament, which will significantly amend existing police force structures in Scotland, is not in force when this Bill comes into force. The timings are not yet clear and are outwith the control of the UK Government. But the Bill has been drafted as if the Scottish legislation is in force. It is possible, if the timings of the Scottish legislation become clear, that this power will not be needed and may be removed by amendment before the Bill is enacted.  

51. An order under clause 30 is not subject to any parliamentary procedure as is a standard power to enable the changes made by the Bill to be implemented in an orderly manner. In the case of provisions made under paragraph 9 of Schedule 8 these will merely make technical modifications to the Bill to ensure that references to Scottish police matters are accurate.  
Clause 16(1), paragraph (p) of the definition of “permitted purpose”: Power to add to list of “permitted purpose”.
Power conferred on:    

Secretary of State
Power exercisable by:   
Order made by statutory instrument 

Parliamentary procedure:  
Affirmative resolution 

52. Clause 7 and Schedule 7 concern the disclosure of information and covers, for example, the NCA disclosing information for a permitted purpose and the further disclosure of information which was disclosed by the NCA.  The list of permitted purposes is set out in clause 16(1).  Paragraph (p) of the definition of “permitted purpose” enables the Secretary of State, by order, to add to the list of permitted purposes the exercise of any function which appears to the Secretary of State to be  a function of a public nature.
53. The Government considers it appropriate for the Secretary of State to have the power in certain circumstances to add to the list of permitted purposes so that the NCA retains the flexibility to adapt as its operational role develops. For example, the Secretary of State may wish to use the power add the United Kingdom Anti-Doping Limited when it is acting as a national anti-doping organisation.
54. This power is intended to replicate similar powers for the Secretary of State to add to the list of permitted purposes in section 33(2)(f) of the Serious Organised Crime and Police Act 2005.  Orders made under that section are subject to the affirmative resolution procedure. Accordingly, it seems appropriate that an order made under paragraph (p) of the definition of “permitted purpose” should be subject to the same level of Parliamentary scrutiny (see clause 28(4)(e)).
PART 2: COURTS AND JUSTICE 

Schedule 9, paragraph 7 – New section 12(1) of the County Courts Act 1984: Power to provide for the keeping of records of and in relation to proceedings of the county court.

Power conferred on:

Lord Chancellor

Power exercisable by:

Regulations made by statutory instrument 

Parliamentary procedure:
 None
55. Schedule 9, paragraph 7 substitutes a new subsection (1) in section 12 of the County Courts Act 1984. This amendment will enable the Lord Chancellor to make regulations in respect of the keeping of records of, and in relation to, proceedings of the county court. Currently, section 12(1) of the 1984 Act requires the district judge for every district to keep such records as the Lord Chancellor may by regulations prescribe. However, with the establishment of the single county court, as a result of which there will no longer be, and district judges will no longer be assigned to, such districts, this particular provision will cease to have effect.

56. It remains the case that, while no Parliamentary procedure applies to regulations made under this provision, section 12(3) of the 1984 Act requires the Lord Chancellor to consult with the Lord Chief Justice before making such regulations.

Schedule 10, paragraph 1 - New section 31B(4) of the Matrimonial and Family Proceedings Act 1984: Power to give directions as to the places at which the family court sits, and the days and times at which it sits in any place.

Power conferred on:

Lord Chancellor 

Power exercisable by:

Directions

Parliamentary procedure:

None


57. The family court will be a single court with jurisdiction throughout England and Wales. It will sit at courthouses across the country. The provision of appropriate courthouses is part of the Lord Chancellor’s duty under section 3 of the Courts Act 2003. Currently, section 71 of the Senior Courts Act 1981 confers a rule making power as to when and where the High Court should sit and the days and times when it sits at any place outside the Royal Courts of Justice. Section 3 of the County Courts Act 1984 is a direction making power to prescribe the places at which courts may sit in a district and the days and times of sittings. 

58. Section 31B(4) of the Matrimonial and Family Proceedings Act 1984 (inserted by Schedule 10 to the Bill) is a direction making power to enable the Lord Chancellor after consultation with the Lord Chief Justice to prescribe the places where the family court will normally sit, and the days and times at which it sits. 

59. The power would vest with the Lord Chancellor as it goes to the provision of resources and the Court Service.

60. Given the technical nature of such provision, the fact that it will deal with matters of internal organisation within the family court, and the need to possibly adjust the provision in a reasonably short timescale to cater for future needs, the Government considers that this is a matter which should be prescribed in directions which need not be subject to any Parliamentary procedure. (This mirrors the position for directions under section 3(1) of the County Courts Act 1984.)

Schedule 10, paragraph 1 - New section 31D of the Matrimonial and Family Proceedings Act 1984: Power to make provision about (a) the composition of the family court and (b) the distribution of business of the family court among judges of the court.

Power conferred on:

Lord Chief Justice (or his nominee)

Power exercisable by: 

Rules made by statutory instrument

Parliamentary procedure: 
Negative resolution

61. The purpose of this power is to enable provision to be made in rules to deal with two distinct matters relating to the family court.

62. The first matter is the “composition” of the family court. The power will be capable of being exercised to provide for the court to be differently constituted for the purposes of deciding different matters and to make provision about who is to preside where the court is composed of more than one judge (new section 31D(2) of the Matrimonial and Family Proceedings Act 1984). 

63. Currently, when family proceedings are heard in a magistrates' court they are heard in the “Family Proceedings Court”. 

64. Currently, section 66 of the Magistrates' Courts Act 1980 provides that when hearing “family proceedings” a magistrates' court shall be composed of:

(i) two or three lay justices; or

(ii) a District Judge (Magistrates' Courts) as chairman and one or two lay justices;

or, if it is not practicable for such a court to be so composed, a District Judge (Magistrates' Courts) sitting alone. 

65. Section 67(4)(a) of the Magistrates' Courts Act 1980 gives the Lord Chief Justice power to make rules about the appointment of chairmen of Family Proceedings Courts and the composition of such courts.

66. Sections 66 and 67 of the Magistrates' Courts Act are repealed in the Bill (paragraph 40 of Schedule 10).

67. When the family court comes into force, magistrates' courts will no longer be able to hear family proceedings. The family court will be able to hear such proceedings, and lay magistrates and District Judges (Magistrates' Courts) (amongst others) will be judges of the family court.

68. The “composition” element of the power in section 31D is needed to ensure that provision may be made for the appropriate number of lay magistrates and/or a District Judge (Magistrates' Courts) to hear any proceedings allocated to them in the family court, and to allow for the appointment of a chair of any panel hearing family proceedings.

69. It is likely that the Lord Chief Justice will seek to exercise the “composition” element of this power to mirror the provision currently in section 66 and section 67(4) of the Magistrates' Courts Act 1980, but the taking of the power allows for flexibility and for account to be taken of who may sit as a judge in the family court in addition to lay magistrates and District Judges (Magistrates' Courts).

70. The second element of the power in section 31D(1) of the Matrimonial and Family Proceedings Act 1984 is to enable provision to be made in relation to distribution of business among the judges of the family court. Section 31D(3) states that rules may, in particular, prohibit various things, such as prohibiting specified judges (other than those specified in section 31C(1)(a) to (i)) of the Matrimonial and Family Proceedings Act 1984) from conducting specified business.

71. Currently, provision in relation to the allocation of proceedings to a given type of court, to a given level of judge and to a particular judge, is made in a confusing array of primary and secondary provisions or Practice Directions (made under a variety of different powers). Reference is made, for example, to section 9 of the Courts and Legal Services Act 1990, to Part 1 of Schedule 11 to the Children Act 1989, to the Allocation and Transfer of Proceedings Order 2008 and to the Family Proceedings (Allocation to Judiciary) Directions 2009.

72. It may be hard now for court users to identify in which court they should issue their proceedings or to understand how they may seek to transfer their proceedings to another location.

73. Currently, certain county courts are designated as specialist centres: there are a variety of specialist types of such courts, including divorce county courts, civil partnership county courts, family hearing centres, care centres and adoption centres. 

74. The family court will be a single national court, sitting in various geographical locations around England and Wales. The intention (subject to any prescribed exceptions) is that an applicant should be able to issue proceedings in any location where the family court sits, and that the rules made under the power in section 31D(1) of the Matrimonial and Family Proceedings Act 1984 will then be used within the family court to ensure that the proceedings are heard by the most appropriate member of the judiciary.

75. The Government intends that there should be maximum flexibility in ensuring the sensible deployment of judicial resources. In the first instance, it may be that the allocation system for the family court largely mirrors that currently in place, albeit in one set of more comprehensible rules. But the power in new section 31D(1) of the Matrimonial and Family Proceedings Act 1984 will allow for flexibility and the development of different allocation structures in the future, as the demands on the family court and the skills of the judiciary evolve. 
76. The level of detail which will be needed in the new rules on distribution would not be appropriate for primary legislation, and primary provision would not allow for the desired flexibility to readily amend the system to meet the needs of the family court and its users in the future. 

77. Given the detailed, but rather technical and procedural nature of the power, the Government considers that the negative resolution procedure is appropriate (section 31Q of the Matrimonial and Family Proceedings Act 1984 inserted by Schedule 10 to the Bill so provides). 

78. The power is conferred on the Lord Chief Justice (or his nominee), and is consistent with the responsibilities of that office as outlined in the Constitutional Reform Act 2005, in particular section 7(2)(c) which provides that the Lord Chief Justice is responsible for the maintenance of appropriate arrangements for the deployment of the judiciary of England and Wales and the allocation of work within courts. 

79. The Family Procedure Rule Committee will be consulted in relation to the proposed exercise of the power, meaning that the rules will be scrutinised by the specialist independent family rule-making body.
80. Given the Lord Chancellor's responsibility for provision and allocation of resources for the administration of justice and for dealing with the number of judiciary required at each level (and given that the family court will be a national court without formal tiers), the Government considers it is appropriate that the Lord Chancellor should have to agree with the rules, to ensure that the proposed distribution framework can be resourced.

Schedule 10, paragraph 1 - New section 31E(5) of the Matrimonial and Family Proceedings Act 1984: Power to make provision about, or in connection with the effect or execution of warrants issued by the family court for enforcing any order or judgment enforceable by the court

Power conferred on:

Lord Chancellor

Power exercisable by:

Regulations made by statutory instrument

Parliamentary procedure:

Negative resolution

81. The family court will have the same powers as the High Court , county courts and magistrates' courts currently have to enforce orders made in family proceedings. This will include the power to issue warrants of execution, warrants of delivery and warrants of possession of land. The powers of the family court as regards issuing of warrants will stem from section 31E(1) and (2) of the Matrimonial and Family Proceedings Act 1984 as inserted by Schedule 10 to the Bill. 

82. Currently, provision as to the effect or execution of writs in the High Court or warrants in the county court is made in various places in existing statutes (for example, in Part 5 of the County Courts Act 1984).

83. For the family court, the Government considers it appropriate to make detailed and separate provision as to the effect and execution of warrants issued by the family court to enforce orders. The power in section 31E(5) of the Matrimonial and Family Proceedings Act 1984 will be to make provision which corresponds to that applying in respect of writs of the High Court or warrants of the county court. 

84. The intention is to make the provision for the family court as clear and straightforward as possible. 

85. Given that the power may only be exercised to make provision corresponding to that already in force for the High Court and county courts, the Government considers that the negative resolution procedure is the most appropriate (section 31Q of the Matrimonial and Family Proceedings Act 1984 inserted by Schedule 10 to the Bill achieves this).

Schedule 10, paragraph 1 - New section 31H of the Matrimonial and Family Proceedings Act 1984: Power to make provision limiting or removing any of the powers exercisable by the family court when dealing with a person for contempt of court.

Power conferred on:

Lord Chancellor

Power exercisable by:

Regulations made by statutory instrument

Parliamentary procedure:
Negative resolution.

86. By virtue of section 31E(1)(a) of the Matrimonial and Family Proceedings Act 1984 inserted by Schedule 10 to the Bill, the family court will have all of the same powers as the High Court to deal with contempt of court.  Currently, the High Court’s powers are largely inherent. The county courts have the same powers as the High Court, by virtue of section 38 of the County Courts Act 1984. Magistrates' courts have limited statutory powers to deal those failing to comply with orders of the court  (section 63 of the Magistrates' Courts Act 1980) or with those committing contempt in the face of the court (section 12 of the Contempt of Court Act 1981). 
87. Section 14 of the Contempt of Court Act 1981 provides “limits” on the penalties which may be imposed for contempt, in cases where no limits are provided elsewhere.
88. Given that all “levels” of judiciary will be judges of the family court, the Government considered it appropriate to seek the power in new section 31H of the Matrimonial and Family Proceedings Act 1984 to enable provision to be made to limit the level of “penalty”, in terms of a fine or period of committal, which a given type of judge of the family court may impose. For example, it may be considered appropriate to make provision to the effect that a lay magistrate in the family court may only impose a period of committal for contempt of up to two months, being the same level as a lay magistrate sitting in a magistrates' courts could currently impose under section 63 of the Magistrates’ Courts Act 1980.
89. The taking of this power allows for future flexibility to amend the provision should that be considered appropriate. The requirement to consult with the Lord Chief Justice will ensure that the views of the judiciary are sought when determining what provision it is appropriate to make under the power.
90. Given that the regulations made under the power in section 31H of the Matrimonial and Family Proceedings Act 1984 will primarily be of interest to the judiciary (whose views will be sought via the requirement to consult the Lord Chief Justice), the Government considers that the negative resolution procedure is appropriate (section 31Q of the Matrimonial and Family Proceedings Act 1984 inserted by Schedule 10 to the Bill achieves this end).
Schedule 10, paragraph 1 - New section 31K(3) of the Matrimonial and Family Proceedings Act 1984: Power to make provision as to the circumstances in which appeals may be made against decisions taken by courts or judges on questions arising in connection with the transfer, or proposed transfer, of proceedings to or from the family court.

Power conferred on:

Lord Chancellor

Power exercisable by:

Order made by statutory instrument

Parliamentary procedure:
Negative resolution

91. The family court will have jurisdiction to deal with all “family proceedings” currently heard in the magistrates' courts, county courts and the High Court, save for a limited number of matters which will be reserved to the Family Division of the High Court (such as making children wards of court). The Family Division of the High Court will continue to be able to deal with all family proceedings which it can currently deal with. This will ensure that, for example, if proceedings are already ongoing in the High Court and that court wishes to make an order which would otherwise be made in the family court, there will be no need for the proceedings to be transferred to the family court for that purpose alone.
92. Provision is made under section 31K of the Matrimonial and Family Proceedings Act 1984 in relation to appeals against decisions of the family court. 
93. Currently, by virtue of section 94(10) of the Children Act 1989 and sections 61(5) and 63P of the Family Law Act 1996, the Lord Chancellor may by order make provision as to the circumstances in which appeals may be made against decisions taken by courts on questions arising in connection with the transfer of certain specified proceedings. Except as so provided in any order, no appeal may be made against such a decision. 
94. Provision in respect of appeals relating to such transfer decisions is made currently in articles 25 and 26 of the Allocation and Transfer of Proceedings Order 2008.
95. The provisions of the Children Act 1989 and the Family Law Act 1996 referred to above are being repealed in the Bill, in consequence of the creation of the family court and the new provision made in the Bill in relation to appeals. The Government considers it appropriate to mirror the power enabling provision to be made in relation to appeals relating to transfer decisions. The Government considers it appropriate also that that power should have the potential to be exercised in relation to all family proceedings (although it need not be exercised in relation to all, given that section 31Q of the Matrimonial and Family Proceedings Act 1984 allows for different provision to be made for different cases).
96. The new power will enable provision to be made to ensure that appeals can be brought in relation to transfer decisions, where appropriate. The current powers referred to above are subject to the negative resolution procedure. The Government considers that that procedure will provide the appropriate level of scrutiny in relation to the new power also.
Schedule 10, paragraph 1- New section 31L(2) Matrimonial and Family Proceedings Act 1984: Power to make in rules of court specified provision in cases where under two or more orders the same person is required to make periodical payments to the same recipient.

Power conferred on:

Family Procedure Rule Committee 

Power exercisable by:

Rules made by statutory instrument

Parliamentary procedure: 
Negative resolution

97. Rules of court (Family Procedure Rules) relating to the practice and procedure of the family court will be made by the Family Procedure Rule Committee under section 75 of the Courts Act 2003 (the amendments to that power are detailed later in this Memorandum). The Family Procedure Rules will apply in respect of matters under the Matrimonial and Family Proceedings Act 1984. 

98. New section 31L(2) of the Matrimonial and Family Proceedings Act 1984, inserted by Schedule 10 to the Bill, provides that rules of court may, in relation to cases where under two or more orders made by or registered in the family court the same person is required to make periodical payments to the same recipient, make provision (a) for the recovery of payments under more than one of the orders to be dealt with in the same proceedings; (b) for apportioning, between some or all of the orders, payments made by the person required to make payments under the orders.

99. This provision arguably could have been made in the Family Procedure Rules without the need for the express provision in section 31L(2) of the Matrimonial and Family Proceedings Act 1984, but, given that the provision referred to in that section 31L(2) may be considered to be a form of “set off” (albeit in circumstances where the same person is to receive payments under separate orders), the Government considered it prudent to put beyond doubt that powers to make the Family Procedure Rules extend to making such provision.

100. The rules made under section 75 of the Courts Act 2003 are subject to the negative resolution procedure (section 79(6) of the Courts Act 2003). The Government does not consider that the new provision in section 31L(2) of the Matrimonial and Family Proceedings Act 1984 warrants a change to that procedure.

Schedule 10, paragraph 1 - New section 31M of the Matrimonial and Family Proceedings Act 1984: power to make provision for the keeping of records of and in relation to proceedings of the family court.

Power conferred on:

Lord Chancellor

Power exercisable by:

Regulations made by statutory instrument

Parliamentary procedure:
None

101. This provision will enable the Lord Chancellor to make regulations in respect of the keeping of records of, and in relation to, proceedings of the family court. This power mirrors that in section 12 of the County Courts Act 1984. It is anticipated that regulations will be made under the power to ensure the appropriate level of record keeping is maintained in the family court (which is to be a court of record: see section 31A(2) of the Matrimonial and Family Proceedings Act 1984, as inserted by clause 17 of the Bill). 

102. As is the case with the power in section12 of the County Courts Act 1984, no Parliamentary procedure applies to regulations made under this provision. However, section 31M(3) of the Matrimonial and Family Proceedings Act 1984 requires the Lord Chancellor to consult with the Lord Chief Justice before making such regulations.

Schedule 10, paragraph 1 - New section 31O of the Matrimonial and Family Proceedings Act 1984: Power to-

(a) make provision enabling functions of the family court, or of a judge of the court, to be carried out by a legal adviser,

(b) make provision enabling functions of a legal adviser (whether functions given under paragraph (a) or other functions0 to be carried out by an assistant legal adviser.

Power conferred on:

Lord Chancellor 

Power exercisable by:

Rules made by statutory instrument

Parliamentary procedure:
Negative resolution

103. Currently, lay magistrates sitting in magistrates' courts are assisted and advised by justices’ clerks and assistant justices’ clerks. Under powers in section 28 of the Courts Act 2003, functions of the magistrates' court may be delegated in rules to the justices' clerk, if a function is one which may be undertaken by a single justice (as opposed to the more usual bench of three lay magistrates in a family case). 

104.  In the family court justices' clerks will be named "legal advisers" and will have a role in assisting all levels of judiciary, and advising lay magistrates. Provision in respect of legal advisers and assistant legal advisers is made in new sections 31O and 31P of the Matrimonial and Family Proceedings Act 1984, inserted by Schedule 10 to the Bill. 

105. New section 31O(4) of the Matrimonial and Family Proceedings Act 1984 power for the Lord Chancellor to make rules delegating functions of the family court, or of a judge of the court, to a legal adviser, and delegating functions of a legal adviser to an assistant legal adviser. 

106. It is anticipated that the power could be used quite widely, for example, to allow legal advisers to make prescribed procedural, interlocutory, emergency or uncontested decisions (including final, substantive orders).

107. It would not be practicable to list on the face of the Bill all of the functions which it is intended to authorise a legal adviser (or assistant) to undertake, and in any event to do so would not allow for flexibility and the ability to cater in a relatively short timeframe for any newly identified functions which it is considered in the future should be delegated.

108. As noted, similar (but not identical) provision is made currently in section 28 of the Courts Act 2003.That power is subject to the negative resolution procedure.

109. Given that the nature of the power is largely to make provision for matters internal to the family court, and given the other precedents referred to above, and given the need to have the agreement of the Lord Chief justice and to consult with the Family Procedure Rule Committee, the Government considers that the negative resolution procedure will provide the appropriate level of scrutiny of any rules made under this power.

Schedule 10, paragraph 1 - New section 31P(4) of the Matrimonial and Family Proceedings Act 1984: Power to make provision specifying-

(a) circumstances in which a court must or must not exercise the power conferred on it by section 31P(3), and

(b) how the amount of any such payment ordered is to be determined.

Power conferred on:

Lord Chancellor 

Power exercisable by:

Regulations made by statutory instrument

Parliamentary procedure:
Affirmative resolution

110.  Section 31P of the Matrimonial and Family Proceedings Act 1984 (inserted by Schedule 10 to the Bill) makes provision in relation to legal advisers and assistant legal advisers of the family court. Subsection (1) provides that a court may not order a person to pay costs in any proceedings in respect of anything done, or not done, in carrying out functions of the family court (or of a judge of the family court) in execution of the persons duties as such an adviser. Subsection (2) makes exceptions in relation to certain proceedings (for example where the person is proved to have acted in bad faith).

111. Subsection (3) of section 31P provides that a court which is prevented by subsection (1) from ordering a person to pay costs, may instead order the Lord Chancellor to make a payment in respect of the costs of a person in the proceedings.

112. The power in subsection (4) of section 31P then enables the Lord Chancellor to make regulations specifying the circumstances in which a court must, or must not, exercise the subsection (3) power, and specifying how the amount of any payment under subsection (3) is to be determined.

113. This power mirrors that already in place in section 34 of the Courts Act 2003, which applies to in respect of costs of justices’ clerks and assistants. Regulations made under the predecessor to that section 34 remain in force (the Justices and Justices’ Clerks (Costs) Regulations 2001). Those regulations provide, for example, that no order for costs may be made against the Lord Chancellor in favour of a public authority.

114. The Government considers it appropriate to mirror the provision already in place for justices’ clerks (and assistants) as regards legal advisers (and assistants). The power in section 34 of the Courts Act 2003 is subject to the affirmative resolution procedure, and the Government considers it appropriate for the same procedure to apply to the new power in section 31P(4) of the Matrimonial and Family Proceedings Act 1984 (section 31Q(2) of the Matrimonial and Family Proceedings Act 1984, inserted by Schedule 10 to the Bill, achieves that end).

Schedule 10, paragraph 56 - Amended section 38(3) of the County Courts Act 1984: Power to prescribe orders of a kind which the family court may not make 

Power conferred on:

Lord Chancellor 

Power exercisable by:

Regulations made by statutory instrument

Parliamentary procedure:
Affirmative resolution

115. Section 31E(1) of the Matrimonial and Family Proceedings Act 1984, inserted by Schedule 10 to the Bill, provides that in any proceedings in the family court, the court may make any order which could be made by the High Court or the county court (were the proceedings in that court). This provision is subject to section 38(3) of the County Courts Act 1984 (see section 31E(3) of the Matrimonial and Family Proceedings Act 1984).

116. In turn, paragraph 56 of Schedule 10 to the Bill amends section 38(3) of the County Courts Act 1984. As amended, that section will provide that neither the county court nor the family court has (amongst other things) the power to make any order of a “prescribed” kind. The reference to “prescribed” then links to regulations made under section 38 of the County Courts Act 1984 by the Lord Chancellor, after consulting with the Lord Chief Justice (section 38(5) so provides).

117. Section 38(4) of the County Courts Act 1984 sets out what regulations under subsection (3) may provide; for example, for any of their provisions not to apply in such circumstances as may be specified in the regulations.

118. The County Court Remedies Regulations 1991 are made under the power in section 38(3) of the County Courts Act 1984 and provide, for example, that a county court may not make an order requiring a party to admit any other party to premises for the purpose of inspecting or removing documents or articles which may provide evidence in any proceedings, whether or not the proceedings have been commenced, save in specified circumstances.
119. The amendment to section 38(3) of the County Courts Act 1984 made by paragraph 56 of Schedule 10 to the Bill amounts to an expansion of the power, so that it will in future be able to be exercised to ensure that the family court will not be able to make any order of a prescribed kind.

120. Regulations made under section 38(3) are subject to the affirmative resolution procedure (section 38(7) so provides) and the Government sees no reason to amend that simply because of the addition of the family court to the provision.

Schedule 10, paragraph 59 - amended section 61 of the County Courts Act 1984: Power to direct that such categories of persons in relevant legal employment as may be specified in the direction may address the court in any proceedings in the family court, or in proceedings in the family court of such description as may be specified

Power conferred on:

Lord Chancellor 

Power exercisable by:

Directions

Parliamentary procedure:
None
121. Section 61 of the County Courts Act 1984 currently gives power to the Lord Chancellor to make directions, with the concurrence of the Lord Chief Justice, to provide that persons employed to give assistance in the conduct of litigation to a legal representative may address the county court in any proceedings, or in specified proceedings.

122. Paragraph 59 of Schedule 10 to the Bill amends section 61 of the County Courts Act 1984 so that that section will apply to the family court as it will apply to the county court.

123. It follows that this amounts to an expansion of the power in section 61 of the County Courts Act 1984 as, in future, directions will be able to be made in relation to the family court, as well as the county court.

124. Directions under section 61 are currently not subject to any Parliamentary procedure, and the Government does not consider that expanding the power to cover the family court means there should be any change to this position. 

Schedule 10, paragraph 64(2) to (6) - amended section 1 of the Courts and Legal Services Act 1990: Power to make provision for the allocation of business between the High Court, family court and county courts

Power conferred on:

Lord Chancellor 

Power exercisable by:

Order made by statutory instrument.

Parliamentary procedure:
Affirmative resolution

125. Section 1 of the Courts and Legal Services Act 1990 gives power to the Lord Chancellor, by order, to make provision (amongst other things) conferring jurisdiction on the High Court in relation to which county courts have jurisdiction.

126. As amended by paragraph 64(2) to (6) of the Bill, this power will enable the Lord Chancellor by order to make provision:

a. conferring jurisdiction on the High Court in relation to proceedings in which the family court has jurisdiction;

b. conferring jurisdiction on the family court in relation to proceedings in which the High Court has jurisdiction;

c. allocating proceedings to the High Court or to the family court; and

d. specifying proceedings which may be commenced only, or taken only, in the High Court, or only in the family court.

127. Also as amended, section 1 of the Courts and Legal Services Act 1990 will provide that any Order may differentiate between categories of proceedings by reference to such criteria as the Lord Chancellor may specify in the order. The criteria may, in particular, relate to, for example, any relationship between the proceedings and any other proceedings. 

128. No order made under that section 1 may be made so as to confer jurisdiction on the family court to hear any application for judicial review.

129. It follows that the amendments made to the section 1 power in the Bill amount to an alteration of the power as, in future, provision of the type mentioned in that section will be able to be made in relation to the family court. This change is necessary because the family court will hear family proceedings which are heard currently in the county courts. 

130. Any order made which confers jurisdiction on the High Court which the family court has, or on the family court which the High Court has, will only be able to be made with the concurrence of the Lord Chief Justice (section 1(2)). Any order under section 1 can only be made after consultation with the Lord Chief Justice (or his nominee), the Master of the Rolls, the President of the Queen’s Bench Division, the President of the Family Division, the Chancellor of the High Court and the Senior Presiding Judge.

131. The power in section 1 of the Courts and Legal Service Act will be capable of being exercised to ensure that the appropriate types of proceedings reach the High Court or the family court. It will be capable of being exercised to provide, for example, that where proceedings could be issued in either the family court or the High Court, they should be issued in the family court unless a specified reason exists (for example, there are linked proceedings already ongoing in the High Court). 

132. This power will enable the Lord Chancellor (with consultation with the senior judiciary) to ensure proceedings are heard in the most appropriate court.

133. Any order made under this power would already be subject to the affirmative resolution procedure and the Government sees no reason to seek to change this simply because of the amendment of the power in relation to the family court.

Schedule 10, paragraph 65(6) and (10) – amended section 1 of the Maintenance Enforcement Act 1991: Power to enable provision to be made to specify a method of payment in respect of maintenance orders in the High Court and the family court.

Power conferred on:

Lord Chancellor

Power exercisable by:

Regulations made by statutory instrument

Parliamentary procedure:
Negative resolution

134. Section 1 of the Maintenance Enforcement Act 1991, as amended by paragraph 65 of Schedule 10 to the Bill, will make provision for the High Court or the family court, when making a “qualifying periodical maintenance order”, to have the discretion to at the same time exercise one of a list of powers to make provision for the method of payment of the maintenance, or to make an attachment of earnings order.

135. The methods of payment will include any specified in regulations made by the Lord Chancellor. The intention here is to broadly mirror the existing power in section 59(8) of the Magistrates' Courts Act 1980 (section 59 is amended by the Bill so that it no longer applies in respect of maintenance orders, as magistrates' courts will no longer have jurisdiction to make these).

136. Taking this power will enable provision to be made in the future if it is considered that there are additional methods by which payments under maintenance orders should be capable of being made.

137. The existing power under section 59(8) of the Magistrates' Courts Act 1980 is subject to the negative resolution procedure and the Government considers that the same is appropriate for the new power in section 1 of the Maintenance Enforcement Act 1991 as amended by the Bill.

Schedule 10, paragraph 67 - amended section 54 of the Access to Justice Act 1999: Power to make rules of court providing that any right of appeal to the family court may be exercised only with permission.

Power conferred on:

Family Procedure Rule Committee

Power exercisable by:

Rules made by statutory instrument

Parliamentary procedure:
Negative resolution

138. Section 54 of the Access to Justice Act 1999 as amended by paragraph 67 of Schedule 10 to the Bill provides that rules of court may provide that any right of appeal to the family court may be exercised only with permission. This will mirror provision already in place in relation to appeals to the county court, the High Court or the Court of Appeal.

139. The rules of court relevant to the family court will be the Family Procedure Rules (by virtue of the amendment to section 75 of the Courts Act 2003 as amended by paragraph 77(3) of Schedule 10 to the Bill).

140. This amendment to section 54 will enable provision to be made to provide, for example, that an appeal against a decision of a given level of judge in the family court, which appeal would itself be heard in the family court, may only be made with permission. This would then ensure that unmeritorious appeals would not be made, so saving judicial time and resources in the family court.

141. Rules made under section 75 of the Courts Act 2003 are currently subject to the negative resolution procedure and the Government does not consider that this needs to be amended as a result of the associated amendment to section 54 of the Access to Justice Act 1999.

Schedule 10, paragraph 69 - amended section 56 of the Access to Justice Act 1999: Power to make provision so that appeals which would otherwise lie to a county court, the family court, the High Court or the Court of Appeal, shall lie instead to another of those courts.

Power conferred on:

Lord Chancellor 

Power exercisable by:

Order made by statutory instrument

Parliamentary procedure:
Affirmative resolution

142. Section 31K(1) of the Matrimonial and Family Proceedings Act 1984, as inserted by paragraph 1 of Schedule 10 to the Bill, provides that, subject to any order made under section 56(1) of the Access to Justice Act 1999, appeals against decisions of the family court lie to the Court of Appeal (in such manner and subject to such conditions as may be provided in Family Procedure Rules).

143. Paragraph 69 of Schedule 10 to the Bill makes an associated amendment to section 56(1) of the Access to Justice Act 1999 to provide that provision may be made, by order, to provide that appeals which would otherwise lie to the Court of Appeal shall otherwise lie to another of the courts listed in subsection (1).

144. The Government anticipates that the power in section 56(1) of the Access to Justice Act 1999, as amended, will be used to provide by order for appeals from certain levels of judge in the family court to lie to other levels of judge in that court. For example, currently an appeal against a decision of a magistrates' court in family proceedings would generally lie to a circuit judge in the county court. When the family court is in force, provision could be made to mirror this, so that an appeal against a decision of a lay magistrates sitting in the family court could lie to a circuit judge sitting in the family court. The power will give flexibility to ensure that appeals are all routed to the most appropriate level of judge.

145. The power in section 56 of the Access to Justice Act 1999 is already subject to extensive consultation requirements and to the affirmative resolution procedure and the Government does not consider that these need to be amended as a result of the amendments to make provision for the family court. 

Schedule 10, paragraphs 77 and 78 - amended sections 75 and 76 of the Courts Act 1999: Power to make provision in Family Procedure Rules for “different cases” and, subject to any provision made in rules under section 31O(4) of the Matrimonial and Family Proceedings Act 1984, for any functions of a court in family proceedings to be carried out by officers of other staff of the court

Power conferred on:

Family Procedure Rule Committee 

Power exercisable by:

Rules made by statutory instrument

Parliamentary procedure:
Negative resolution

146. Sections 75 and 76 of the Courts Act 2003 as currently in force make provision for Family Procedure Rules to be made. Section 75(4) of that Act is amended by paragraph 77(4) of Schedule 10 to the Bill so that the current power for the Family Procedure Rules to make “different provision for different areas” is amended to also cover “different cases”. Section 76(2) of the Courts Act 2003 is amended by paragraph 78(2) to state that Family Procedure Rules may be made to provide, subject to any provision made in rules under section 31O(4) of the Matrimonial and Family Proceedings Act 1984, for any functions of a court in family proceedings to be carried out by officers or other staff of the court.

147. These two amendments bring the rule-making powers in relation to the Family Procedure Rules in line with the rule-making powers in the Civil Procedure Act 1997 (being the power to make the Civil Procedure Rules).

148. While arguably the matters covered by these two amendments could already have been provided for in the Family Procedure Rules, the Government considers that these two amendments put such questions beyond doubt.

149. The Family Procedure Rules are currently subject to the negative resolution procedure and the Government does not consider that these minor amendments mean that that procedure needs to be altered.

Schedule 11, paragraph 90 - amended section 10(5) of the Child Support Act 1991: Power to make provision in rules of court requiring any person who, in prescribed circumstances, makes an application to the family court for a maintenance order to furnish the court with a statement in a prescribed form, and signed by an officer of the Commission, as to whether or not, at the time when the statement is made there is a maintenance assessment (or calculation) in force with respect to that person or the child concerned

Power conferred on:

Family Procedure Rule Committee

Power exercisable by:

Rules made by statutory instrument

Parliamentary procedure:
Negative resolution

150. Section 10(5) of the Child Support Act 1991 currently makes provision for rules to be made under section 144 of the Magistrates’ Courts Act 1980 requiring any person who, in prescribed circumstances, makes an application to a magistrates' court for a maintenance order to furnish the court with a statement in a prescribed form, and signed by an officer of the Commission, as to whether or not, at the time when the statement is made there is a maintenance assessment (or calculation) in force with respect to that person or the child concerned.

151. Paragraph 90 of Schedule 11 to the Bill amends that provision so that the power will be for “rules of court” to make such provision. The relevant rules will be Family Procedure Rules as they will be the rules which apply in the family court (via section 75 of the Courts Act 2003 as amended) and in future  maintenance orders can currently be made in the magistrates' courts will instead be made in the family court.

152. Arguably the power to make Family Procedure Rules in section 75 of the Courts Act is already wide enough to make the provision referred to in section 10(5) of the Child Support Act 1991, but the Government considered it sensible to make express provision to put the point beyond doubt.

153. The power to make Family Procedure Rules is currently subject to the negative resolution procedure and the Government does not consider that this need change as a result of this amendment to the Child Support Act 1991.

Schedule 11, paragraph 92 - amended section 45(2)(a) of the Child Support Act 1991 so that provision may be made to secure that appeals (or classes of them) shall be made to the High Court or the family court instead of to the First-tier Tribunal, or shall be so made in such circumstances as may be so specified.

Power conferred on:

Lord Chancellor 

Power exercised by:

Order made by statutory instrument

Parliamentary procedure:
Affirmative resolution

154. Section 45 of the Child Support Act 1991 currently allows for provision to be made to provide that specified appeals should lie to the High Court, a county court or a magistrates' court in England and Wales. As amended by paragraph 92 of Schedule 11 to the Bill, that power will be capable of being exercised to provide that specified appeals should lie to the High Court or the family court. This change is necessary as county courts and the magistrates' courts will no longer deal with family proceedings once the family court is in force.

155. The power is already subject to the affirmative resolution procedure and the Government does not consider that this needs to change.

Schedule 11, paragraph 134(2) - amended paragraph 15 of Schedule 2 to the Civil Partnership Act 2004: Power to make rules of court to provide that certain applications, if made to the family court may be heard otherwise than in open court

Power conferred on:

Family Procedure Rule Committee 

Power exercised by:

Rules made by statutory instrument

Parliamentary procedure:
Negative resolution.

156. Parts 2 and 3 of Schedule 2 to the Civil Partnership Act 2004 make provision for, amongst other things, the obtaining of consent from the court where a child wishes to register as the civil partner of another person. Paragraph 15 of that Schedule 2, as amended, states that rules of court may be made to enable any applications made to the family court to be heard and determined otherwise than in open court. The amendment is needed as the provision currently refers to county courts and magistrates' courts, but those courts will no longer deal with applications under Schedule 2 to the Civil Partnership Act 2004 once the family court comes into force.

157. The rules of court applicable to the family court will be the Family Procedure Rules made under section 75 of the Courts Act 2003 (as amended by the Bill). Arguably, the power to make those Rules already extends to making provision of the sort referred to in paragraph 15 of Schedule 2 to the Civil Partnership Act 2004, but the Government considered it prudent to make the express provision in any event.

158. The power to make Family Procedure Rules is subject currently to the negative resolution procedure and the Government does not consider that this need change as a result of this amendment to the Civil Partnership Act 2004.

Clause 20(7) – new section 24(2)(ba) of the Criminal Justice Act 1991: power to make regulations about applications by courts for benefit reductions.
Power conferred on:

Secretary of State

Power exercisable by:

Regulations made by statutory instrument 

Parliamentary procedure:
 Negative resolution
159. Clause 20 makes provision enabling the recovery from a person liable to pay a fine or other sum adjudged to be paid by a conviction who has defaulted on payment the costs of collection action resulting from the default.  The clause inserts a new section 75A into the Magistrates’ Courts Act 1980, which includes provision for the fine or other sum adjudged to be paid to be treated, where collection costs are chargeable, as being increased by the amount of the collection costs, so that they may be recovered in the same way as a fine or other sum adjudged to be paid by a conviction.  

160. One of the ways in which a fine or other sum adjudged to be paid by a conviction may be recovered is, where the offender is in receipt of certain sorts of benefits, by way of deduction from those benefits.  Section 24 of the Criminal Justice Act 1991 empowers the Secretary of State to provide by regulations for a court to apply for deduction of benefits to pay a fine or other sum adjudged to be paid by a conviction, and the Secretary of State to make deductions and pay them to the court in satisfaction of the fine or other sum.  

161. Subsection (2) of section 24 of the 1991 Act contains a list of matters for which such regulations may provide.  Clause 20(7) inserts into the subsection a new paragraph (ba) which adds to the list a new matter so that regulations made under the section may also include provision in connection with the fine or other sum being treated as increased under the provision made in the section 75A (and, to close a possible lacuna, under the provision for increase of fines in paragraph 42A of Schedule 5 to the Courts Act 2003).  

162. The amendment extends an existing power rather than creating a new one.  The original power is subject to negative resolution procedure, and the addition of the new matter would reflect Parliament’s approval of the principle to which the new matter relates, so that it is appropriate for the power as extended to remain one exercisable by negative resolution procedure.

Schedule 12,
paragraph 5 – new section 27A of the Constitutional Reform Act 2005:  Power to make provision about membership of selection commissions and the selection process to be applied when selecting persons for appointment to the UK Supreme Court.

Power conferred on: 

Lord Chancellor

Power exercisable by:
 
Regulations made by statutory instrument 

Parliamentary procedure:
 Affirmative resolution 

163. Schedule 8 to the Constitutional Reform Act 2005 (CRA 2005) contains provisions about the composition of selection commissions convened to select candidates for appointment to the UK Supreme Court.   Sections 27(1), (2) and (3) and 28 to 31 of the CRA 2005 contain provisions about the selection process to be applied when selecting persons for appointment to the UK Supreme Court.  

164. Although selection commissions must determine the selection process to be applied in terms of how they select candidates for appointment (section 27(1) CRA 2005), the CRA 2005 is very prescriptive about what happens when the selection commissions have made a selection.  Further, the CRA 2005 is very prescriptive about the composition of selection commissions.

165. As highlighted in the Ministry of Justice’s consultation paper “Appointments and Diversity: A Judiciary for the 21st Century” any minor changes to the composition of selection commissions or the selection process require primary legislation which is a significant commitment of Parliamentary time.  This lack of flexibility can hamper changes needed by the justice system.  This was recognised by the House of Lords Select Committee on the Constitution in its report on Judicial Appointments published 28 March 2012 (HL Paper 272).  Subject to certain assurances, the Committee agreed that the detailed provisions of the CRA 2005 should be included in secondary legislation.

166. The regulation-making power provided for  in the new section 27(1C) of the CRA 2005 enables a framework for appointments to the UK Supreme Court to be prescribed without losing the transparency, clarity and accountability created by the CRA 2005.  

167. Under the new section 27A regulations providing for the membership of selection commissions and the selection process to be applied when selecting candidates for appointment to the UK Supreme Court must be made by the Lord Chancellor with the agreement of the senior judge of the UK Supreme Court (the President or in his/her absence the Deputy President or in his/her absence the senior ordinary judge).  A new section 27A(1)(c) provides that the regulations must secure that in every case where a selection commission is required to be convened there will come a point in the process where a selection by the selection commission has to be accepted.  A new section 27A(2) sets out what the new regulations may include.  However, amendments to section 27 also place an obligation on the Lord Chancellor to ensure that a selection commission should comprise a minimum of 5 members and that the President and Deputy President of the UK Supreme Court should not sit on the selection commission when it is convened to select their successor.

168. Before making the regulations the Lord Chancellor must consult a number of persons, namely the First Minister for Scotland,  the Northern Ireland Judicial Appointments Commission, the First Minister for Wales and the three heads of judiciary in each of the UK’s legal jurisdictions (new section 27A(3)). By virtue of an amended section 144(5) of the CRA 2005 the regulations will be subject to affirmative resolution procedure which the Government considers appropriate given the importance of these regulations in determining the selection process for judges of the Supreme Court.

Schedule 12, paragraph 6 – new section 27B of the Constitutional Reform Act 2005: Supplementary provisions about selection guidance.

Power conferred on: 

Lord Chancellor

Power exercisable by:

 Guidance
Parliamentary procedure:
 Affirmative resolution within 40 days 
169. Under section 27(9) of the CRA 2005 the Lord Chancellor can give guidance to selection commissions as to matters to be taken into account (subject to any other provision of the Act) in making a selection.  There are currently no statutory constraints on what guidance the Lord Chancellor can give or how he does it.

170. The Government proposes that such guidance should be subject to Parliamentary scrutiny.  A new section 27B of the CRA 2005 will require that before issuing any guidance the Lord Chancellor must consult the senior judge of the UK Supreme Court and after doing so lay a draft of the proposed guidance before each House of Parliament.  If the draft is approved within 40 days by resolution of each House then the Lord Chancellor must issue the guidance.  The Lord Chancellor may revoke the guidance only by either issuing new guidance in a similar manner or by an order made after consulting the senior judge of the UK Supreme Court.  

171. The Government considers it appropriate that such guidance to selection commissions is subject to Parliamentary scrutiny.  It would also be in keeping with provisions relating to guidance issued by the Lord Chancellor to the Judicial Appointments Commission in relation to selection for other judicial appointments.  Sections 65 and 66 of the CRA 2005 contain provisions about such guidance to the Judicial Appointments Commission and the proposed new section 27B is very similar to section 66.

172. Such guidance is brought into force by order made by the Lord Chancellor, but by virtue of amended section 144(6) of the CRA 2005 such an order is not subject to any parliamentary procedure given that the guidance itself is subject to the affirmative procedure.

Schedule 12, Part 3: Judicial Appointments Commission –

i. Paragraph 15 – new paragraph 1(b) of Schedule 12 to the Constitutional Reform Act 2005: Power to specify number of Commissioners.

ii. Paragraph 17 – new paragraph 3B(1) of Schedule 12 to the Constitutional Reform Act 2005: Power to make provision about composition of the Commission.

iii. Paragraph 17 – new paragraph 3C of Schedule 12 to the Constitutional Reform Act 2005: Power to define “lay member” and “holder of judicial office”.

iv. Paragraph 18 – new paragraph 6A(1) of Schedule 12 to the Constitutional Reform Act 2005: Power to make provision in connection with selection or nomination of commissioners.

v. Paragraph 19 – new paragraph 11 of Schedule 12 to the Constitutional Reform Act 2005: Power to make provision for the appointment and functions of the vice-chairman of the Commission.

vi. Paragraph 20 – new paragraph 13(1) of Schedule 12 to the Constitutional Reform Act 2005: Power to make provision about term of office of Commissioners.

vii. Paragraph 21 – new paragraph 14(1) of Schedule 12 to the Constitutional Reform Act 2005: Power to make provision about termination of office of Commissioners.

Power conferred on: 

Lord Chancellor

Power exercisable by:

Regulations made by statutory instrument 

Parliamentary procedure:
 Affirmative resolution 

173. Schedule 12 introduces amendments to Schedule 12 to the Constitutional Reform Act 2005 (the CRA 2005). Part 1 of Schedule 12 to the CRA 2005 provides for the composition of the Judicial Appointments Commission (JAC), the processes to be applied when selecting differing types of Commissioners and the terms of office including the circumstances in which holding office as a Commissioner comes to an end.

174. Schedule 12 repeals paragraphs 2(2) to (6) and 4 to 6 of Schedule 12 to the CRA 2005 and replaces those paragraphs together with paragraphs 7 to 11, 13 and 14(1) and (2) with regulation-making powers exercisable by the Lord Chancellor with the agreement of the Lord Chief Justice of England and Wales. 

175. The amendment made by paragraph 25 of Schedule 12 to the Bill to section 144(5)(e) of the CRA 2005 means that all the regulation-making powers introduced by Part 3 of Schedule 12 are subject to the affirmative parliamentary procedure. The Government considers that this level of scrutiny is appropriate given that fair and impartial selection and appointment procedures is an important safeguard in underpinning the independence of the judiciary. In addition, given that the matters to be addressed by these regulation-making powers are currently set out in primary legislation it is considered important that any regulations are debated and approved by each House before they come into force. 

i. Paragraph 15 – new paragraph 1(b) of Schedule 12 to the Constitutional Reform Act 2005: Power to specify number of Commissioners.

176. Paragraph 1(b) confers a regulation making power on the Lord Chancellor, with the agreement of the Lord Chief Justice of England and Wales, to specify the number of Commissioners.

177. It is considered appropriate to provide for the number of Commissioners in secondary legislation. This will provide greater flexibility to alter the number of Commissioners should the need arise in future. This will allow the number of Commissioners to respond to changes in operational demands, without the need for primary legislation and the ensuing demands on parliamentary time. 
ii. Paragraph 17 – new paragraph 3B(1) of Schedule 12 to the Constitutional Reform Act 2005: Power to make provision about composition of the Commission.

178. This power will provide flexibility in determining the composition of the JAC subject to the condition that membership must include judicial office holders, practising or employed lawyers and lay members. It is appropriate that detailed provision regarding composition (including for example, eligibility) should be set out in secondary legislation. This increased flexibility will allow the composition of the JAC to reflect the operational demands at any given time and for changes to be made without the need for primary legislation. The strict statutory criteria have, for example, been criticised for specifying that a magistrate be a member of the JAC, even though the JAC does not select persons for appointment to the lay magistracy. The Lords’ Constitution Committee agreed in their report on Judicial Appointments that the detail of the composition could be provided for in secondary legislation.  

iii. Paragraph 17 – new paragraph 3C of Schedule 12 to the Constitutional Reform Act 2005: Power to define “lay member” and “holder of judicial office.

179. New paragraph 3C confers a regulation-making power upon the Lord Chancellor to define the terms “lay member” in relation to Part 1 of Schedule 12 to the CRA 2005 and “holder of judicial office” in relation to paragraphs 3A, 3B(2)(a) and 20(5) of Schedule 12 to the CRA 2005. The power may only be exercised with the agreement of the Lord Chief Justice of England and Wales.

180. The power to define the meaning of a lay member allows the Lord Chancellor to define who is eligible to become chairman of the JAC. Paragraph 2(1) of Schedule 12 to the CRA 2005 provides that the chairman must be a lay member. This power will also define the condition in paragraph 3B(2)(c) that the JAC must be composed of lay members as well as holders of judicial office and practising or employed lawyers.

181. The power to define the meaning of “holder of judicial office” will define the condition that the number of holders of judicial office shall not be greater than the number of other Commissioners in new paragraph 3A of Schedule 12 to the CRA 2005. It will also define the condition in new paragraph 3B(2)(a) of Schedule 12 to the CRA 2005 that the JAC must include holders of judicial office; and also the limitation in paragraph 20(5) of Schedule 12 to the CRA 2005 that the function of selection may only be delegated to committees or sub-committees containing at least one judicial member.
iv. Paragraph 18 – new paragraph 6A(1) of Schedule 12 to the Constitutional Reform Act 2005: Power to make provision in connection with selection or nomination of commissioners.

182. This power will enable the Lord Chancellor to set out in secondary legislation provisions relating to selection or nomination of Commissioners. This will allow greater flexibility should the need arise to change any aspect relating to selection or nomination of Commissioners in future. It is also felt more appropriate for secondary legislation to provide for selection of Commissioners where a greater level of detail may be set out.

183. This power may only be exercised with the agreement of the Lord Chief Justice of England and Wales.

v. Paragraph 19 – new paragraph 11 of Schedule 12 to the Constitutional Reform Act 2005: Power to make provision for the appointment and functions of the vice-chairman of the Commission.
184. This power will enable the Lord Chancellor, with the agreement of the Lord Chief Justice of England and Wales, to provide for the appointment of the vice-chairman of the JAC and to specify functions of the chairman that may be carried out by the vice-chairman.

185. It is considered  appropriate to provide for this in secondary legislation because a greater degree of flexibility is required to adapt to any changes in the composition of the JAC that may have a consequential impact upon who the vice chairman might be and their role.

vi. Paragraph 20 – new paragraph 13(1) of Schedule 12 to the Constitutional Reform Act 2005: Power to make provision about term of office of Commissioners

186. This power enables the Lord Chancellor to specify the period for which a Commissioner may be appointed including the length of any particular appointment and the number of times a person may be appointed as a Commissioner. It is felt appropriate to provide for this level of detail in secondary legislation.
187. The exercise of the power is subject to the agreement of the Lord Chief Justice of England and Wales.

vii. Paragraph 21 – new paragraph 14(1) of Schedule 12 to the Constitutional Reform Act 2005: Power to make provision about termination of office of Commissioners.
188. This power will enable the Lord Chancellor to specify situations when a person who is already a Commissioner can no longer be a Commissioner due to a change in their circumstances which makes them no longer eligible for appointment. It will replace the existing provisions in paragraph 14(1) and (2) of Schedule 12 to the CRA 2005. It is felt appropriate to provide for this in secondary legislation as provisions regarding composition and eligibility will also be set in secondary legislation.

189. The exercise of the power is subject to the agreement of the Lord Chief Justice of England and Wales.

Schedule 12,
paragraph 50(3) – new section 94C of the Constitutional Reform Act 2005: Power to make (a) further provision about the selection process to be applied when the Lord Chancellor requests the Judicial Appointments Commission to select persons for appointment and (b) provision about membership of selection panels (in relation to the appointment of the Lord Chief Justice, Heads of Division, the Senior President of Tribunals and Lords Justice of Appeal) and further provision about the selection process to be applied when such a panel is required.
Power conferred on: 

Lord Chancellor

Power exercisable by:
 
Regulations made by statutory instrument
Parliamentary procedure:
 Affirmative resolution 

190. As with selection commissions selecting persons for appointment to the UK Supreme Court, the main provisions concerning selection of persons for appointment to other judicial offices is prescribed in the CRA 2005.  In order to provide more flexibility and to enable selection processes to be more responsive to the justice system whilst maintaining transparency and accountability, the Government proposes that: (a) further provisions about selection process to be applied where the JAC is requested by the Lord Chancellor under section 87 (selection of High Court judges and other judicial office holders) to select a person for appointment; and (b)
provision about membership of selection panels (for selection of the Lord Chief Justice, Heads of Division, the Senior President of Tribunals and Lords Justice of Appeal) and further provision about the selection process to be applied in cases where such a panel is required, be set out in regulations rather than on the face of the CRA 2005. 

191. A new section 94C of the CRA 2005 will require the Lord Chancellor to make such regulations with the agreement of the Lord Chief Justice of England and Wales. New section 94C(1)(c) will provide that the regulations must secure, subject to section 95 and any provision within subsection (20(d) that is included in the regulations, that in every case referred to in section 94C(1)(a) and (b)(ii) there will come a point in the process when a selection has to be accepted. New section 94C(2) will set out what the regulations may include.  Given the need to safeguard the integrity of the selection process, it is considered appropriate that such regulations be subject to debate and approval by Parliament and will therefore be subject to affirmative resolution procedure (by virtue of an amended section 144(5) of the CRA 2005). 
Schedule 12, paragraph 60(4) – new section 85(5) of the Constitutional Reform Act 2005:  Power to provide that section 85 does not apply to appointments to specified offices.

Power conferred on:

Lord Chancellor

Power exercisable by:

Order made by statutory instrument
Parliamentary procedure:
 Affirmative resolution 

192. Currently, apart from magistrates, selection for appointment to those judicial offices listed in Schedule 14 to the CRA 2005 is undertaken by the JAC.  Offices can be added under section 85(3)(a) and (b) of the CRA 2005 to Schedule 14 by order made by the Lord Chancellor.  Offices can be removed from Schedule 14 by way of order but only in very limited circumstances (section 85(3)(c) and (d)) – either because the office is abolished or changes its name or because an amendment is needed as a consequence of the substitution of one or more enactments for an enactment under which appointments are made to an office.

193. In order to provide more flexibility, speed and cost effectiveness to the judicial appointments system, a framework is required under which selection for specialist judicial offices for which the candidates do not require particular legal qualifications (for example, medical members of certain tribunals) can be carried out elsewhere leaving the JAC to focus on selecting persons to those offices which do require particular legal qualifications.  In order to achieve this, a new section 85(5) of the CRA 2005 would enable the Lord Chancellor, by order, to provide that section 85 does not apply to appointments to an office listed in Schedule 14 to the CRA 2005 that is specified in the order.  However, there will be limitations to this order-making power.  The offices for which section 85 will be disapplied will only be those that do not require particular legal qualifications for appointment.  Further, before making an order the Lord Chancellor must consult the Lord Chief Justice of England and Wales, the Lord President of the Court of Session and the Lord Chief Justice of Northern Ireland.  Given the need to protect the integrity of the judicial appointments process, it is considered appropriate that the order is subject to the affirmative resolution procedure (by virtue of and amended section 144(5) of the CRA 2005).

Schedule 12, paragraph 64 – substituted section 94 of the Constitutional Reform Act 2005:  Power to provide how the Judicial Appointments Commission is to comply with its duty until section 94(1) in seeking to identify persons it considers would be suitable for selection on a future request for selection.

Power conferred on: 

Lord Chancellor

Power exercisable by:

Regulations made by statutory instrument
Parliamentary procedure:
 Affirmative resolution 

194. Section 94 of the CRA 2005 requires the JAC to seek to identify persons it considers would be appropriate for selection upon receiving notice of an anticipated future request by the Lord Chancellor to the JAC to select persons for appointment.  In practice this provision is in essence a “waiting list” or pool of persons identified by the JAC as suitable for selection for appointment but who have not actually been selected for appointment.

195. It is proposed that how the JAC complies with its duty is largely about selection process and so suitable to be contained in secondary legislation rather than being on the face of the CRA 2005.  A substituted new section 94 of the CRA 2005 would therefore provide that the Lord Chancellor may, by regulations, make provisions about how the JAC is to comply with its duty under section 94(1) in seeking to identify persons it considers would be suitable for selection on a future request for selection. In making the regulations the Lord Chancellor will require the agreement of the Lord Chief Justice of England and Wales and, again, the regulations will be subject to affirmative resolution procedure (by virtue of an amended section 144(5) of the CRA 2005).

Clause 22(1): Power to disapply restrictions on making films and other recordings of judicial proceedings.
Power conferred on: 

Lord Chancellor

Power exercisable by:

Order made by statutory instrument 

Parliamentary procedure:
 Negative resolution 
196. Clause 22 permits filming and broadcasting of proceedings in courts and tribunals in circumstances prescribed by order. Where permitted, section 41 of the Criminal Justice Act 1925 (which prohibits photography in courts) and section 9 of the Contempt of Court Act 1981 (which prohibits sounds recording in court without permission) will not apply. 

197. The purpose of the order making power is to allow the Lord Chancellor to specify the courts, proceedings and circumstances in which filming would be allowed and the criteria that would have to be satisfied in order to permit broadcast or other use of footage recorded in courts or tribunals.  

198. It is intended that the initial order to be made under clause 22 will permit filming in the criminal and civil divisions of the Court of Appeal. There are no plans at this stage for filming to be permitted in any other court or tribunal. The initial order will permit the judgment and advocates’ arguments to be filmed and broadcast. Filming or broadcast of any parties or witnesses will not be permitted. The initial order would specify that only recognised media operators could film court or tribunal proceedings and would state when any recorded footage could be broadcast.

199. It would be cumbersome to set out in primary legislation all the conditions to apply before filming and broadcast of court or tribunal footage is permitted and this would not provide the Lord Chancellor with sufficient flexibility to amend the circumstances when filming and broadcast may be permitted

200. Parliament will have approved the principle of filming and broadcasting proceedings. Any order is concerned only with the specifics of which court or tribunal, what part of the process and under what conditions. The operation of any order will be subject to other existing general or specific reporting restrictions. A court or tribunal will also have specific power under subsection (3) of the clause to prohibit filming or broadcasting or to permit them only if specified conditions are met.  An order can only be made with the concurrence of the Lord Chief Justice. Given the subject matter of orders and these safeguards, it is considered that the negative resolution procedure provides the appropriate level of Parliamentary scrutiny (see clause 28(7)). 

Clause 23: Community and other custodial sentencing of adults.
Power conferred on:

The Secretary of State

Power exercisable by:

Regulations made by Statutory Instrument

Parliamentary procedure:
Affirmative resolution 
201. Clause 23 gives the Secretary of State a power to make regulations to make provision about the imposition and content of community sentences.
202. On 27 March 2012, the Ministry of Justice published a consultation paper on “Punishment and Reform: Effective Community Sentences”, which sets out proposals on the reform of community sentences in England and Wales. Amongst other measures the consultation proposes:

· a clear punitive element in every community sentence

· the creation of “intensive community punishment”

· more creative use of electronic monitoring

· the promotion of better compliance with community sentences

· the creative use of financial penalties alongside community sentences

203. The consultation closes on 22 June 2012 and is available at https://consult.justice.gov.uk/digital-communications/effective-community-services-1
204. Given the timing of the consultation clause 23 is designed solely as a placeholder to allow the Secretary of State to take forward proposals set out in the consultation paper, once final policy decisions have been taken in light of responses to the consultation.  

205. It is recognised that this proposed power is exceptionally wide-ranging in its application, which would ordinarily and justifiably be of concern to the Delegated Powers and Regulatory Reform Committee.  However, the Government intends to remove the clause from the Bill once the consultation responses have been analysed and we have decided on the way forward in the light of the consultation.  Clause 23 will not, therefore, appear on the face of the legislation when it is enacted. 

PART 3: MISCELLEANEOUS AND GENERAL

Clause 27(1) – new section 5A(1), (2), (8) and (9) of the Road Traffic Act 1988: Power to specify controlled drugs and specified limits in respect of such drugs for purposes of drug driving offence. 

Power conferred on: 
Secretary of State in relation to England and Wales and the Scottish Ministers in relation to Scotland. 

Power exercisable by:

Regulations made by statutory instrument 

Parliamentary procedure:
Affirmative resolution 
206. Part 1 of the Road Traffic Act 1988 (“the 1988 Act”) includes provisions relating to offences of drink and drug driving, meaning driving under the influence of drink or drugs respectively.  

207. Section 4 of the 1988 Act provides for an offence of driving or being in charge when under influence of drink or drugs.  Due to the difficulties involved in proving impairment, in practice the offence is seldom used.  In relation to drink driving, there is also an offence in section 5 of the 1988 Act of driving or being in charge of a motor vehicle with alcohol concentration above the prescribed limit.  This does not require proof of impairment, and as a result enforcement action against drink drivers is far more effective (than against drug drivers).

208. Clause 27 introduces a new drug driving offence along similar lines to the drink driving offence in section 5 of the 1988 Act in terms of not requiring proof of impairment. Under the new section 5A of the 1988 Act it would be an offence to drive or be in charge of a motor vehicle with the concentration of a controlled drug above the specified limit.  The offence will cover controlled drugs which impair driving.  The term “controlled drugs” has the meaning given by the Misuse of Drugs Act 1971; that Act includes offences of possessing or supplying controlled drugs, but not an offence of having a controlled drug in the body.  

209. There will be a defence if the drug was taken in accordance with medical advice, and an additional defence for those accused of being in charge of a motor vehicle with the concentration of a controlled drug above the specified limit - where such a defendant can show there was no likelihood of his or her driving while the proportion of the drug in the defendant’s body exceeded the specified limit.
210. The framework of the offence is provided for in clause 27 itself, while the drugs to be covered by the offence and the specified limit in relation to each are to be provided for in regulations.  Clause 27(1), by inserting a new section 5A in to the 1988 Act, enables the Secretary of State for Transport (in relation to England and Wales) and the Scottish Ministers (in relation to Scotland) to specify the drugs covered by the offence and their specified limits by means of regulations.  Similar provision is made in section 20 of the Scotland Act 2012, to enable Scottish Ministers in relation to Scotland to exercise the regulation-making power for amending the prescribed alcohol limit (in section 11 of the RTA) for the purposes of the offence in section 5 of the 1988 Act.  

211. An expert panel is tasked with advising the Government about which drugs to specify for the purposes of the regulations, and what would be suitable specified limits for each.  In deciding on the latter, the experts are being asked to take account of factors such as whether “deemed impairment” levels can be set, or whether lower levels should be set (which may be referred to as “zero tolerance” levels) to reflect a minimum amount of a particular drug in the body which could be considered safe for driving purposes.  Where it is known that particular drugs are commonly used in combination with other drugs and / or alcohol, this could mean that a lower threshold limit may be set than may be needed if the drug was taken in isolation - on the basis that it cannot be considered safe to drive after taking even a small amount.  

212. Clause 27(3), by means of an amendment to section 195 of the 1988 Act, provides that the regulations will be subject to affirmative resolution procedure.  It is considered appropriate for the regulations to be debated and approved by both Houses because the drugs to be covered by the offence and the specified limits are of key importance to the offence.  In addition the use of affirmative procedure is in line with the procedure for amending the prescribed alcohol limit for the section 5 offence.  The section 5 offence involves a single maximum alcohol limit, which is laid down in section 11(2) of the RTA and which can be amended by regulations subject to affirmative procedure under section 195(3) of the 1988 Act. 

213. By virtue of section 195(2) of the 1988 Act, the Secretary of State must consult with such representative organisations as he thinks fit before making regulations under the 1988 Act (with limited exceptions which are not relevant here).  A similar consultation requirement is placed on Scottish Ministers by means of a new section 195(2A)  inserted by section 20 of the Scotland Act 2012 – namely that before making any regulations under the 1988 Act, Scottish Ministers must consult with such representative organisations as they think fit.

214. The use of secondary legislation to specify the drugs to be covered by the offence and the relevant specified limit for each allows the Secretary of State (in relation to England and Wales) and the Scottish Ministers (in relation to Scotland) an opportunity to complete any necessary research on which to base the content of the regulations.  In the longer term, it also allows for flexibility to modify the list of specified drugs and their specified limits when required, for example if it becomes apparent that a new controlled drug impairs driving.

215. The North Review of Drink and Drug Driving law, which reported in June 2010, suggested a list of drugs (or categories of drugs) be amongst those considered for the purpose of the new offence.  The list will form the basis of consideration by the expert panel.  While it would be premature to include this on the face of the Bill, it is set out below to provide an indication of the sort of drugs that the offence is likely to cover:
· opiates; 

· amphetamines; 

· methamphetamine; 

· ecstasy (MDMA); 

· cocaine; 

· benzodiazepines; 

· cannabinoids (including cannabis); and 

· methadone. 

Clause 29: Power to make consequential provisions for the purposes of the Bill.
Power conferred on: 

Secretary of State/Lord Chancellor
Power exercisable by:

Order made by statutory instrument 

Parliamentary procedure:
Affirmative resolution where primary legislation is amended or repealed; otherwise negative resolution 

216. Clause 29 confers power on the Secretary of State and the Lord Chancellor to make such consequential provision as he or she considers appropriate for the purposes of the Bill. The power includes a power to make transitional, transitory or saving provision, and to amend or repeal any Act or subordinate legislation (subsection (2)). 

217. The powers conferred by this clause are wide. But there are various precedents for such provisions including section 173 of the Serious Organised Crime and Police Act 2005, section 51 of the Police and Justice Act 2006, section 148 of the Criminal Justice and Immigration Act 2008 and section 113 of the Protection of Freedoms Act 2012. There are far-reaching changes made by various provisions of this Bill and it is possible that not all of the consequences of them have been identified in the Bill's preparation. The Government considers that it would therefore be prudent for the Bill to contain a power to deal with these in secondary legislation. To the extent that an order under this clause amends or repeals primary legislation, it will be subject to the affirmative resolution procedure, otherwise it will be subject to the negative resolution procedure (see clause 28(4)(g) and (5)(e)). It is submitted that this provides the appropriate level of parliamentary scrutiny for the powers conferred by this clause. 

Clause 30: Power to make transitional, transitory or saving provisions.
Power conferred on:

Secretary of State/Lord Chancellor 

Power exercisable by:

Order made by statutory instrument 

Parliamentary procedure:
None

218. This clause confers power on the Secretary of State and the Lord Chancellor to make such transitional, transitory or saving provisions as he or she considers appropriate in connection with the coming into force of the provisions in the Bill. This is a standard power to enable the changes made by the Bill to be implemented in an orderly manner. Such powers are often included as part of the power to make commencement orders (for example, section 114 of the Protection of Freedoms Act 2012) and, as such, are not subject to any Parliamentary procedure on the grounds that Parliament has already approved the principle of the provisions in the Bill by enacting them. Although drafted as a free standing power on this occasion, the same principle applies and accordingly the power is not subject to any parliamentary procedure.  

Clause 31(2) and (3): Commencement power. 
Power conferred on: 

Secretary of State/Lord Chancellor 
Power exercisable by: 

Order made by statutory instrument 
Parliamentary Procedure: 
None 

219. Subsections (2) and (3) of clause 31 contain standard powers to bring provisions of the Bill into force by commencement order. They are conferred on the Secretary of State (subsection (2)) and, in respect of the provisions in clauses 17 to 22 (other than clause 20(2)) and Schedules 9 to 13, on the Lord Chancellor (subsection (3)). As usual with the commencement orders, they are not subject to any parliamentary procedure. Parliament has approved the principle of the provisions to be commenced by enacting them; commencement by order enables the provisions to be brought into force at a convenient time. 

Clause 31(9): Channel Islands and Isle of Man.
Power conferred on:

Her Majesty

Power exercisable by:

Order in Council

Parliamentary procedure:
None

220. Clause 31(9) enables Her Majesty by Order in Council to extend, with or without modifications, the provisions in clauses 50 or 51 to the Channel Islands and the Isle of Man. This provision follows the examples in section 163(4) of the Nationality, Immigration and Asylum Act 2002 and section 63(3) of the Immigration, Asylum and Nationality Act 2006. As with the powers conferred by those Acts the power in this clause 31(9) in not subject to any parliamentary procedure.
Home Office/Ministry of Justice
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