Crime and Courts Bill

Delegated Powers – Supplementary Memorandum by the Ministry of Justice and Ministry of Defence
1.
The Government has tabled further amendments to Part 2 of the Bill for Lords Committee stage, a number of which introduce new delegated powers. This supplementary memorandum explains in each case why the power has been taken and the nature of, and reason for, the procedure selected. 

Paragraph 17 of new Schedule (Dealing non-custodially with offenders): new section 215A of the Criminal Justice Act 2003 – Duty to issue a Code of Practice covering the processing of data gathered pursuant to an electronic monitoring requirement of a community order 

Power conferred on: 

 Secretary of State 

Power exercisable by:

 Code of Practice 

Parliamentary procedure:

 None

2.
Part 4 of new Schedule Dealing non-custodially with offenders will broaden the existing provision in sections 177 and 190 of the Criminal Justice Act 2003 that allows courts to impose an electronic monitoring requirement as part of a community order or a suspended sentence order.  The current legislation confines an electronic monitoring requirement to monitoring the offender's compliance with other community order requirements. The amendments in Part 4 of the new Schedule will add "electronic monitoring requirement" to the list of requirements in sections 177 and 190, and extend the definition of this to enable the court to authorise the location monitoring (tracking) of offenders on community orders and suspended sentence orders and the collection of that location data. Electronic monitoring will also continue to be available to the courts to monitor compliance with other relevant requirements (if any) in the community order or suspended sentence order. The amendments provide for a single electronic monitoring requirement, which will allow either or both monitoring for the purpose of monitoring compliance with other requirements and monitoring location. 
3.
Paragraph 17 of new Schedule inserts a new section 215A into the Criminal Justice Act 2003, which requires the Secretary of State to issue a code of practice on the processing of data gathered in the course of an electronic monitoring requirement of a community order or suspended sentence order.

4.
The processing of such data will of course be subject to the requirements in the Data Protection Act 1998 (“the 1998 Act”).  The code of practice issued under new section 215A is intended to set out the appropriate tests and safeguards for the processing of such data, in order to assist with compliance of the 1998 Act.  For example, we envisage that the code will set out the length of time for which data may be retained and the circumstances in which it may be permissible to share data with the police to assist with crime detection. It is intended that the code will cover the storage, retention and sharing of personal data gathered under a requirement that is imposed for the purpose of monitoring compliance with another requirement and location monitoring.  

5.
The Government considers that a code of practice is the most appropriate vehicle to set out expectations and broad responsibilities in relation to the processing of data gathered under the new electronic monitoring requirement.  Given the likely content and nature of the code, and in particular the fact that it will not define or create new legal responsibilities, we do not consider it is necessary to make provision for any Parliamentary procedure.
Paragraph 3(1)(c) of new Schedule (Deferred Prosecution Agreements): Power to designate additional prosecutors who may enter into a Deferred Prosecution Agreement
Power conferred on: 

 Secretary of State 
Power exercisable by:

 Order made by statutory instrument 
Parliamentary procedure:

 Affirmative resolution 
6.
Only a prosecutor designated under paragraph 3(1) of the Schedule may enter into a Deferred Prosecution Agreement.  Paragraphs 3(1)(a) and 3(1)(b) of the Schedule provide that both the Director of Public Prosecutions and Director of the Serious Fraud Office are designated prosecutors. Paragraph 3(1)(c) provides the Secretary of State with a power, exercisable by order made by statutory instrument, to designate additional prosecutors who can enter into a Deferred Prosecution Agreement.  It may be necessary or desirable to designate an additional prosecutor, in particular, if an offence added to Part 2 of the Schedule is more appropriately dealt with by that prosecutor.  
7.
An order made under paragraph 3(1)(c) will be subject to the affirmative procedure, which is appropriate given that the designation of any further prosecutor has the potential to broaden the scope of the Deferred Prosecution Agreement scheme.  Given the novelty of the Deferred Prosecution Agreement as a way of dealing with economic or financial crimes, we consider that any order extending its scope should be subject to the parliamentary scrutiny provided by the affirmative procedure.
Paragraph 6(1) of new Schedule (Deferred Prosecution Agreements): Duty to issue Code on Deferred Prosecution Agreements

Power conferred on: 
Director of Public Prosecutions and Director of the Serious Fraud Office 
Power exercisable by:

 Statutory Code 
Parliamentary procedure:

 None

8.
Paragraph 6(1) provides that the Director of Public Prosecutions and the Director of the Serious Fraud Office must jointly issue a code providing guidance on general principles to be applied in determining whether a Deferred Prosecution Agreement is likely to be appropriate in a particular case and the disclosure of information. This code may also deal with any other matter relevant to the Deferred Prosecution Agreement scheme.  Paragraph 6(3) provides for the code’s inclusion in the annual report produced by the Director for Public Prosecutions which the Attorney General must lay before Parliament, and paragraph 6(5) provides that alteration or replacement must also be included in the Director’s annual report which the Attorney General must lay before Parliament. 

9.
This approach reflects the obligation at section 10 of the Prosecution of Offences Act 1985 on the Director of Public Prosecutions to issue the Code for Crown Prosecutors which sets out the general principles Crown Prosecutors should follow when making certain prosecutorial decisions.  In reflecting the process outlined at section 10 of the Prosecution of Offences Act 1985, we do not intend that the Code for prosecutors on Deferred Prosecution Agreements should be subject to parliamentary approval.

10.
It is appropriate that both the Director of Public Prosecutions and the Director of the Serious Fraud Office issue this code since they will be the principle users of the Deferred Prosecution Agreement process.  Any amendment to the code, including its replacement, must be agreed by the Director of Public Prosecutors, the Director of the Serious Fraud Office, and any other prosecutor who may be designated to enter into a Deferred Prosecution Agreement. 

Paragraph 31 of new Schedule (Deferred Prosecution Agreements): Power to add to or otherwise amend list of offences in relation to which a Deferred Prosecution Agreement may be entered into
Power conferred on: 

 Secretary of State 
Power exercisable by:

 Order made by statutory instrument 
Parliamentary procedure:

 Affirmative resolution 
11.
Part 2 of the Schedule specifies the offences in relation to which a Deferred Prosecution Agreement may be entered.  Paragraph 31 gives the Secretary of State a power, exercisable by order made by statutory instrument, to amend Part 2, either by adding an offence of financial or economic crime or removing an offence from Part 2.  

12.
Since the Deferred Prosecution Agreement is an entirely novel prosecutorial tool, flexibility to broaden or narrow its scope is desirable.  However, this flexibility is limited, since the power to specify an additional offence is expressly limited to financial or economic crime (paragraph 31(a)).

13.
Since the use of this power would extend the scope of the alleged offending in relation to which a Deferred Prosecution Agreement might be offered, it is appropriate that an order made under it should be subject to the affirmative resolution procedure.
Amendment to clause 31: Power to pilot commencement of Part 4 (Electronic monitoring of offenders) of new Schedule (Dealing Non-Custodially with offenders)  

Power conferred on: 

 Secretary of State 
Power exercisable by:

 Order made by statutory instrument 
Parliamentary procedure:

 Piloting order - None 
General commencement order – affirmative procedure
14.
Clause 31 contains a standard power for the Secretary of State to commence certain provisions of the Bill by order, including a power to appoint different days for different purposes. This amendment extends that power to enable the piloting of the new electronic monitoring requirement which may be imposed as part of a community order or suspended sentence order. To this end, new subsections (4A) and (4B) of clause 31 enables Part 4 (Electronic monitoring of offenders) of new Schedule (Dealing non-custodially with offenders) to be commenced for the purposes of a pilot in a particular area or areas for a specified period and for a subsequent order to extend the duration of the pilot for a further specified period. Piloting of these provisions will enable the Ministry of Justice to test how the new GPS location monitoring technology will work in practice and to evaluate how sentencers use the new sentencing option. As with similar powers to appoint different commencement dates for different areas (see for example, section 41 of the Offender Management Act 2007 in relation to polygraph conditions), it is considered that no further parliamentary scrutiny is required for any commencement order containing provision for a pilot. After the pilot period the Secretary of State may make a general commencement order, which will be subject to the affirmative procedure (by virtue of an amendment to clause 28(4)).  This will give Parliament the opportunity to scrutinise the application of the new technology and the use of the new power.  Again, this reflects similar commencement provisions in section 41 of the Offender Manager Act 2007.

Amendment to clause 31: Power to extend certain provisions in respect of community sentencing to the Channel Islands, Isle of Man and British Overseas Territories 

Power conferred on: 

 Her Majesty 
Power exercisable by:

 Order in Council 
Parliamentary procedure:

 None 
15.
New clause and new Schedule Dealing non-custodially with offenders makes a number of amendments to the legislative framework governing community and other non-custodial sentences. Amongst other things the new Schedule:

· Introduces a requirement on the courts to include a punitive element in every community order (see Part 1 of the new Schedule);

· Removes the £5,000 cap on the amount of compensation that may be ordered in the magistrates’ court (Part 3 of the new Schedule);

· Introduces a new power to impose location monitoring as part of a community order (Part 4 of the new Schedule); and

· Makes it clear that courts can take into account offenders’ assets, as well as their income, when setting financial penalties (Part 5 of the new Schedule). 
In each case, Part 7 of the new Schedule amends the Armed Forces Act 2006 to make equivalent or consequential provision in respect of the sentencing powers of the Service Courts. The amendment to clause 31, inserting the first of two new subsections, enables the provisions in Part 7 of the new Schedule to be extended, with or without modifications, to the Channel Islands, the Isle of Man and British overseas territories by Order in Council. This provision follows the example in section 33 of the Armed Forces Act 2011. As with that example (and the existing provision in clause 31(9) of the Bill), such Orders in Council are not subject to any Parliamentary procedure. 
16.
The amendment to clause 31, inserting the second of two new subsections, enables the provisions (in respect of the civilian courts) in new Schedule Dealing non-custodially with offenders to be extended, with or without modifications, to the Channel Islands and the Isle of Man by Order in Council. It does this by extending the scope of the existing Order in Council-making power in section 338 of the Criminal Justice Act 2003 to cover the amendments made to that Act by the new Schedule.  Orders in Council made under section 338 of the Criminal Justice Act 2003 are not subject to any Parliamentary procedure; again the amendments made to that Act do not warrant a change to that standard arrangement.
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