APPENDIX A

TRAVEL RESTRICTIONS ON DRUG TRAFFICKING OFFENDERS
LEGISLATIVE GUIDANCE
Background and summary overview

1. Sections 33 to 37 of the Criminal Justice and Police Act 2001 are among the provisions introduced by that Act for combating crime and disorder. In April 1998, the Government published its ten-year strategy for tackling drug misuse, 'Tackling Drugs to Build a Better Britain'. One aim of the National Drugs Strategy is to reduce the availability of illegal drugs on the streets. Implementation of the powers in sections 33 to 37 contributes to this Strategy by making it more difficult for convicted drug traffickers to travel overseas, thereby helping to prevent and disrupt their drug trafficking activities.

2. Not all drug trafficking offenders are subject to travel restriction orders upon their final release from custody. A court's power to impose an order at the time of sentencing is targeted on those traffickers– 

· who are convicted of certain "trigger" offences (such as the improper importation of controlled drugs) which are identified by virtue of their direct relationship with overseas travel, and 

· upon whom the court has determined that it would be appropriate to impose a term of imprisonment of four years or more (the level of which has been set to distinguish serious cases). 

3. Such orders are intended to prevent convicted drug traffickers from travelling outside the United Kingdom for so long as the orders are in force. This intention is supported by giving the courts the power to confiscate the UK passports of those drug traffickers, who have British nationality and are subject to an order, for the period of the travel ban.

4. The exercise of these powers does not prevent a person's removal from the United Kingdom where it is ordered by the Secretary of State or by the courts under relevant statutory removal legislation. There are a number of circumstances where this might apply, including deportation and extradition. Accordingly, the Travel Restriction Order (Prescribed Removal Powers) Order 2002 (S.I. 2002/313), made under section 37(4) of the 2001 Act, prescribes those statutory powers to order or direct the removal of a person from the United Kingdom which supersede the provisions of a travel restriction order.
5. Following legal advice, Ministerial statements were made in both Houses of Parliament, in accordance with section 19(1)(a) of the Human Rights Act 1998, to the effect that in their view the provisions of the Criminal Justice and Police Bill – including what are now sections 33 to 37 of the Criminal Justice and Police Act 2001 – are compatible with the European Convention on Human Rights (ECHR). Restrictions on ECHR rights and rights under European Union law are permitted on the grounds of public policy. For a convicted drug trafficker, whose crime may well involve overseas travel, a travel ban is considered to be a proportionate, justifiable and appropriate response.

6. Nor does the Government consider that the provisions are incompatible with the United Kingdom's obligations under Article 12 of the UN's International Covenant on Civil and Political Rights in respect of a person's freedom to leave any country, including his own.

Article 12.3 confirms that such rights are subject to such restrictions provided by law as are necessary to protect, among other things, public order, public health or morals or the rights and freedoms of others. Countries do have a degree of latitude in determining and developing their social and criminal policies; and travel restrictions of the sort set out in sections 33 to 37 of the Criminal Justice and Police Act 2001 – which are imposed at a court's discretion in respect of individuals convicted of drug trafficking, form an integral part of the original sentence and commence on release from custody – are considered to be an appropriate, justifiable and proportionate restriction imposed in accordance with Article 12.3 of the Covenant.

7. Paragraphs in this Appendix which are starred(*) refer to provisions of the 2001 Act for which there is procedural guidance in Appendix B. 

Detailed consideration

Preliminary : commencement and extent

8. Sections 33 to 37 (in so far as they were not already in force) came into force on 1 April 2002 by virtue of the Criminal Justice and Police Act 2001 (Commencement No. 4 and Transitional Provisions) Order 2002 (S.I. 2002 No. 344). Section 37 came into force on 19 June 2001 by virtue of the Criminal Justice and Police Act 2001 (Commencement No. 1) Order 2001 (S.I. 2001 No. 2223) for the purpose of making orders. 

9. All the provisions extend to the United Kingdom by virtue of section 138(6)(a)  of the Criminal Justice and Police Act 2001.

Section 33 : Power to make travel restriction orders

10. Under subsection (1), the power to impose travel restriction orders is available to the courts as a sentencing option only in respect of those drug trafficking offenders who, under subsections (1)(a) and (6), have been convicted by any court of–

(i) a drug trafficking offence, as defined in section 34, being an offence (usually linked to travel outside the UK) committed on or after 1 April 2002 (i.e. the application of the provision is not retrospective), or,

in the case of offences added by order under section 34(1)(c), an offence committed on or after the coming into force date of the relevant order,

      and, in addition,

(ii) by virtue of section 33(1)(b) and (c), the minimum sentence the court has determined that it would be appropriate to impose in connection with that drug trafficking offence is a term of imprisonment of four years or more. (If a person ("the offender") has been convicted of more than one drug trafficking offence at any one time, then this section applies if the court imposes a sentence of imprisonment of four years or more for any one of those offences, but not otherwise.)

11. It is because this discretionary power is intended to apply to serious cases of drug trafficking that it is only available where a court imposes a sentence of four years or more. The imposition of a travel restriction order is not automatic in such cases, but rather one of a range of powers available to a court to impose in appropriate cases. The four-year threshold was chosen in accordance with Sentencing Guidelines issued by the Court of Appeal in the case of R v Aramah (1982) 4 Cr App R (S) 407 or (1983) Crim.L.R. 271. (In its judgment in this case, the Court of Appeal said that it would be seldom that an importer of any appreciable amount of a Class A drug would deserve less than four years' imprisonment.)

12.* Where s.33(1) applies, s.33(2)(a) imposes a duty on the court to consider the appropriateness of making a travel restriction order in relation to the offender. This consideration is an integral part of the court's determination of sentence. Where the court makes a travel restriction order it shall do so, under s.33(2)(b), having regard to what it thinks is suitable in all the circumstances, including, specifically (but not exclusively), any other convictions of the offender for a drug trafficking offence in respect of which the court is also passing sentence. (The Revenue and Customs Prosecutions Office specifically instruct advocates who prosecute their drug importation cases to apply for TROs in appropriate cases.)
13. Section 33(2)(c) further extends the duty in that, where a court could make a travel restriction order but decides not do so, it must state the reasons for its decision.

14. Where the offender is liable to deportation under the Immigration Acts, the court may also wish to consider whether or not to exercise its power under section 3(6) of the Immigration Act 1971 to recommend that the offender should be deported. As it is not possible for the court to know whether or not this recommendation will be acted upon, it would not, in the view of the Home Office, be either irrational or inconsistent to make both a travel restriction order and a recommendation for deportation in respect of the same person. If the recommendation is not acted upon, the travel restriction order will apply.

15. Under s.33(3), a travel restriction order prohibits the offender from leaving the United Kingdom at any time throughout the period which begins with the offender’s first release from custody after the imposition of the order, which is neither a release on bail nor a temporary release for a fixed period, and ends at the time specified in the order, being a date two years or more later (but note the first point under paragraph 16 below). It is by virtue of s.33(7) that the period is not triggered by a release on bail or a temporary release for a fixed period, e.g. for medical treatment or transfer to give evidence or to assist in an investigation abroad.

16. The following points should also be noted:–

· the order may be revoked when the minimum period [of at least two years
] has passed or suspended in accordance with the terms of section 35 (see paragraph 24 et seq. below);

· there is no statutory maximum duration
 for a travel restriction order. The general presumption is that the period of the travel ban should escalate based on the level of sentence, bearing in mind the definition of the minimum period in section 35(7) to which paragraph 31 below refers. But it is for the courts to weigh the respective lengths of imprisonment and travel restriction order in any given case and there may be cases where some reduction in a period of imprisonment imposed for a particular offence might be appropriate if balanced by a longer travel restriction order; 

· the provisions of a travel restriction order do not prevent deportation, extradition or other statutory removal action. Accordingly, such provisions are superseded by the application of those statutory powers, to order or direct the removal of the offender from the United Kingdom, which have been designated (also by order) under section 37(4) (see paragraph 37 et seq. below).
17.* Under s.33(4), the travel restriction order imposed by a court on any convicted drug trafficker, who has British nationality, may, and is likely to, include a direction in the order which requires the offender to deliver up, or cause to be delivered up, to the court any [current] UK passport
, as defined by s. 33(8), held by him/her. The purpose in giving the courts the power to confiscate such passports is to enable them, where appropriate, to reinforce the intention to prevent the offender from travelling outside the United Kingdom for so long as the travel ban imposed by the order is in force. Thus, like the court's decision to make a travel restriction order (to which paragraph 12 above refers), considering whether to exercise this power forms an integral part of the court's determination of sentence.

18.* Section 33(4) also requires a court to send any UK passport surrendered to it in the above circumstances to the address stipulated by the [relevant] Secretary of State.

19. Section 33(5) generally enables [the Identity and Passport Service on behalf of] the Secretary of State to retain a passport confiscated under s.33(4) for so long as the prohibition from leaving the United Kingdom imposed on the offender applies and has not been for the time being suspended by virtue of the application of section 35. In particular, an expired passport will not be returned when the prohibition has been terminated or suspended; and, furthermore, a current passport will not be returned unless the offender applies for its return.

20. By virtue of s.33(8), UK passport means a current passport issued by the Government of the United Kingdom, the Channel Islands, the Isle of Man or a British Overseas Territory (formerly a British dependent territory).
(Note – The current British Overseas Territories are: Anguilla, British Antarctic Territory, Bermuda, British Indian Ocean Territory, British Virgin Islands, Cayman Islands, Falkland Islands, Gibraltar, Montserrat, St. Helena and Dependencies (Ascension Island and Tristan da Cunha), Turk and Caicos Islands, Pitcairn Island, South Georgia and South Sandwich Islands, Sovereign Base Areas on Cyprus.)
34 : Meaning of “drug trafficking offence”
21. Section 34(1) defines the term “drug trafficking offence” used in section 33 by identifying and itemising offences, which are distinguished by their frequent association with overseas travel and upon conviction of which a travel restriction order may be made. It therefore includes the offences of the illegal importation or exportation of controlled drugs, and their production and supply. It also includes the offence of assisting in or inducing, from within the United Kingdom, the commission of corresponding offences outside the United Kingdom; and acts of conspiracy, attempt or incitement to commit such offences.

22. Further offences may be added to the list in due course by application of the power in s.34(1)(c) to designate by order other offences under the Misuse of Drugs Act 1971 as drug trafficking offences for the purposes of section 33. This application might be appropriate if, for example, offending patterns and behaviour change and/or new offences are created where such designation might help to prevent re-offending.  

23. The power to designate further offences as drug trafficking offences is exercisable by statutory instrument and is subject to the affirmative resolution procedure (s.34(2) and (3)). That is to say, no designation order shall be made by the Secretary of State without the explicit approval of both Houses of Parliament.  

Section 35 : Revocation and suspension of a travel restriction order

24. Section 35 sets out the revocation and temporary suspension procedures in respect of travel restriction orders made under section 33, and the framework and basis under which such applications will be considered by the courts. These provisions are in addition to the normal rights of appeal that exist against sentencing.

25. Under s.35(1)(a), any drug trafficking offender, who is subject to a travel restriction order, can apply to the court which imposed the order to have it revoked, provided the application is made after the end of the minimum period, specified by s.35(7) and – according to sub-paragraph (ii) – that application is not within three months after the making (not determination or refusal) of any previous application for the revocation of the order (although it clearly makes sense for the offender to await the outcome of an outstanding application and not to reapply unless that application is unsuccessful). It would serve no useful purpose for the revocation provision to be abused by multiple applications.

26. Under s.35(1)(b), an offender can apply to the court which imposed the travel restriction order to have the restriction temporarily suspended at any time (i.e. – in conjunction with section 33(3) and (7) – after release from prison on licence). However, whether an order is revoked or its terms suspended under s.35(1) is at the court's discretion.

27. By virtue of s.35(2) and (4) respectively, any application for revocation or suspension of a travel restriction order will be considered by the court in the light of the person’s character, conduct since the making of the order and taking into account the offence(s) for which he or she was convicted when the order was made, and any other (relevant) circumstances of the case. 

28.* Under s.35(3), the circumstances in which it should be possible for a court to grant revocation or a temporary suspension are very narrow. This is because the court is required not to suspend the travel restriction unless it is satisfied that there are exceptional compassionate circumstances to justify suspending the ban – an example might be the need to travel overseas for urgent life saving medical treatment.

29.* Where a suspension has been granted, the person is required, by s.35(5)(a) and (b) respectively, not to overstay his/her leave to remain outside the United Kingdom nor (where applicable) to withhold the return of his/her UK passport to the Identity and Passport Service (on behalf of the Secretary of State). The surrender of the passport must comply with the instructions issued by the Identity and Passport Service at the time it was returned or issued for the purpose specified in the application made for suspension.   

30. The effect of s.35(6) is to extend the prohibition from leaving the United Kingdom attached to a travel restriction order precisely by the length of any period of suspension. This extension, however, does not affect the definition of the minimum period in s.35(7).

31. Section 35(7) specifies minimum periods before which applications for revocation can be made. A travel restriction order will have been made by the court on the basis of the seriousness of the offence and taking into account the need to prevent re-offending. It is right that any application for revocation should only be considered after a reasonable period of time has elapsed so that the court can assess the offender’s conduct. These minimum periods vary according to the length of the travel restriction imposed at the time the order is made. Beginning with the offender’s first release from custody after the imposition of the order (which is neither a release on bail nor a temporary release for a fixed period), they are: two years, in the case of an order imposing a travel restriction for four years or less; four years for orders imposing a travel restriction of between four and ten years' duration; and five years in all other cases.

Section 36 : Offences of contravening orders

32. Any contravention of a travel restriction order will be an offence in its own right; and section 36 provides the penalties for breach of any requirement of, or under, such an order. The offences are “arrestable” under section 24 of the Police and Criminal Evidence Act 1984, as amended by the Serious Organised Crime and Police Act 2005. The exercise of arrest powers is subject to a test of necessity. An arrest is only possible if the constable believes it is necessary for any of the reasons set out in the new section 24(5) of PACE, introduced by section 110 of the 2005 Act.
33.* Leaving the United Kingdom in breach of a prohibition or failing to return after a suspension are punishable, under s.36(1) and (2) respectively, on summary conviction by a maximum of 6 months' imprisonment or to a fine up to the statutory maximum (currently £5,000) or to both. On conviction on indictment the maximum penalty is 5 years' imprisonment, an unlimited fine or both. 

34.* Under s.36(3), failure to comply with a direction to surrender a [UK] passport when ordered to do so – either by the court on making a travel restriction order under section 33(4) or under section 35(5)(b) following a suspension of the order and the person's return to the United Kingdom – is punishable on summary conviction by a maximum of 6 months' imprisonment or a £5,000 fine (the statutory maximum) or both.. Leaving the UK in breach of a prohibiLL
(Note 1 – Although not specified in the legislation, it would be prudent in every case for the direction to surrender the UK passport to contain a deadline date for the person to produce the document to the court (s.33(4)). Where a travel restriction order has been suspended, the passport must be returned before the end of the suspension period (s.35(5)(b)). The police, when notified by the court or the Identity and Passport Service as the case may be, could rely on these time limits as the trigger for taking action for non-compliance.

Note 2 – The passports of foreign nationals and the non-British passports of those with dual nationality, whatever their domicile, remain the property of the issuing government, not HM Government.)

35. A travel restriction order's provisions prohibiting an offender from leaving the UK continue to run when the offender has been recalled to prison under section 36. That is, once an order has been triggered, recall does not stop it. There are no provisions to vary the terms of a travel restriction order when an offender appears before a court for a section 36 offence. Only a conviction following the commission of a further drug trafficking offence (see paragraph 21) may occasion the imposition of a fresh order.

36. Section 36 has effect subject to section 37(3) – see paragraph 39 below.
Section 37 : Saving for powers to remove a person from the United Kingdom
37.* Subsection (1) summarizes the purpose of this section – namely, to ensure that where a travel restriction order, imposed under section 33(2) on a drug trafficking offender sentenced to 4 or more years' imprisonment, has been made, it shall not prevent that person’s removal from the United Kingdom where it is ordered by the Secretary of State or by the courts under another enactment. There are a number of circumstances where such statutory removal powers might otherwise conflict with the travel restriction order. As s.37(7) indicates, these include deportation, extradition and repatriation. The various statutory removal powers – which are known as prescribed removal powers for the purposes of this section and whose exercise supersedes the provisions of a travel restriction order – are listed in the Schedule to the Travel Restriction Order (Prescribed Removal Powers) Order 2002.
(Note – The Extradition Act 2003 has repealed the Extradition Act 1989 in full. By virtue of the Interpretation Act 1978, the reference in the Order to section 12(1) and paragraph 8(2) of Schedule 1 to the 1989 Act should be read as a reference to section 21(3) for Part 1 territories (which are those EU Member States operating the European Arrest Warrant) and section 93(4) for Part 2 territories (the UK’s extradition partners in the rest of the world) of the 2003 Act. However, unless or until Guernsey and the Isle of Man and the British Overseas Territories, other than Gibraltar, amend their legislation, the Extradition Act 1989 will still apply to them.)

38. A travel restriction order will remain in force, despite the exercise of a prescribed removal power, as defined in s.37(4), unless– 

· the Secretary of State provides otherwise by order under s.37(2)(a). In many cases, when a person is removed under a prescribed removal power, removal is likely to be permanent and there is no need for the travel restriction order to remain in force. However, where the removal is for a temporary (but perhaps lengthy) purpose – e.g. to give evidence in criminal proceedings overseas (or to face charges) – it would be prudent not to revoke the travel restriction order when it is triggered (see the note below) until the outcome of the proceedings (whatever they are) is known. Such an order may, by virtue of s.37(6), also make incidental, supplemental, consequential and transitional provision as befits the case;

or

· under s.37(2)(b), the travel restriction order is suspended or revoked under section 35.

(Note – The application of section 37(2)(a) (varying the terms of the travel restriction order to allow travel abroad) may not be straightforward. By virtue of section 33(7), the application of a travel restriction order is not triggered by a release on bail or a temporary release for a fixed period – e.g. for medical treatment or transfer to give evidence or to assist in an investigation abroad. The application of legislation, such as section 5 of the Criminal Justice (International Co-operation) Act 1990 and the provisions of the Repatriation of Prisoners Act 1984 cited in the Travel Restriction Order (Prescribed Removal Powers) Order 2002, would be impeded in the absence of the 2002 Order.)
39. Section 37(3) underlines the pre-eminence of the terms and conditions of prescribed removal powers over those attached to the application of the travel restriction order provisions in so far as a person shall not be guilty of an offence under section 36 arising from any act or omission required of him/her by an obligation imposed in the exercise of a prescribed removal power. 

40. Section 37(4) enables the Secretary of State to designate, by order, those statutory powers to order or direct the removal of a person from the United Kingdom which, for the purposes of this section, supersede the provisions of a travel restriction order. (See the Travel Restriction Order (Prescribed Removal Powers) Order 2002.) 
41. By virtue of s.37(5), orders under s.37(2)(a) or (4) shall be made by statutory instrument which will be subject to the negative resolution procedure in both Houses of Parliament. The order making provision in respect of s.37(4) enables additions to be made to the list of prescribed removal powers if and when new legislation and powers are introduced.
















� The reason for the minimum period of two years is as follows. Persons released on licence are already normally subject to a restriction on their overseas travel.  In the case of a person sentenced to four years' imprisonment and released on parole after having served half the sentence, this restriction would extend for one year.  It is intended that a travel restriction order should be a more severe prohibition on travel.





� There is no upper limit to the length of a travel restriction order. Drug trafficking is an extremely serious offence, carrying a possible sentence of life imprisonment for offences involving Class A drugs, such as heroin and cocaine.  Parliament has not limited the discretion of the courts to apply travel restriction orders as they think fit, based on the circumstances of the case before them. It is considered that an offender's rights of appeal and the revocation and temporary suspension provisions of section 35 provide adequate redress for the offender.





� Only UK passports are subject to confiscation because the passports of foreign nationals, whatever their domicile, remain the property of the issuing government, and not Her Majesty's Government.








29
6

